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Summary 
For ETNO it is essential that the regulatory treatment of the various VoIP 
services reflects in a harmonised way across the EU the characteristics of 
each specific service, so that innovation and service development are pro-
moted but also so that no regulatory arbitrage vis-à-vis regulated PATS 
(publicly available telephone services) is possible e.g. regarding intercon-
nection, number allocation and service obligations. ETNO is in principle 
favourable to the idea of a declaration for PATS VoIP services so that the 
users of these services know they benefit from access to emergency ser-
vices, number portability etc. It is recommended that the Commission's 
conclusions also consider the impact of VoIP on the market definitions and 
on the future of the obligations under the Universal Service Directive (see 
2.1). 
 
 

"The thing that scares me to death is saying that VoIP 
looks like telephony,..The first mistake would be to treat 
it like a telephony. We'll make a very, very serious mis-
take and it will take decades to fix" (FCC Chairman 
Powell at FCC consultation)  

 
 

1. Introduction 1 
 
ETNO welcomes the initiative by the Commission to clarify questions con-
cerning the applicability or not of the EU regulatory framework for elec-
tronic communications on new service offerings using 'VoIP'-technology, 
which are expected to show further growth in the near future.    
 
'VoIP' delivers a range of services which cover a wide field from the 'DIY' 
services working in a closed environment to multimedia services including 
services which in practice could substitute PSTN services in the future.  
 

                                               
1 Telekom Austria does not support this Reflection Document as it wishes to refrain from a discussion 
concerning the attribiution of PATS at this stage and cannot support the document's tendency towards further 
classification (PATS). 
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We can by and large follow the current grouping of VoIP services in the 
consultation document. We agree also with the consultation document that 
before long any classification is likely to be outdated because providers will 
add features and facilities as the market requires.  The regulatory status of 
the various VoIP services has to be defined accordingly and the NRAs need 
to have guidance by the Commission as already now a number of business 
cases including VoIP are being launched which require a minimum of 
regulatory certainty. At the same time the quote above by FCC Chairman 
Powell reflects the need to take into account that VoIP shouldn't be hin-
dered by undue regulatory obligations or interventions in order to allow 
innovative service offerings to flourish. 
 
The VoIP definition of the consultation document may not fully highlight 
the relevant innovative and voice-multimedia-data convergent, nomadic 
characteristics of VoIP-based services. 
 

2. Scope of the consultation  
 
We agree with the approach of the consultation document that the applica-
bility of the EU regulatory framework depends on the nature of the service 
being offered, and this includes the following main issues: 
 
• Application of general obligations (Universal Service Directive (USD), 

Data protection Directive), i.e. obligations  applying to all operators of 
PATS, such as emergency calls, CLI presentation and restriction func-
tionalities i, NP (only between PATS operators2) 

• Application for PATS operators of specific USD  obligations, i.e. obliga-
tions  related to US providers such as accessibility for disabled people, 
price control (affordable tariffs), directory services,  

• Sectorial regulation for electronic communications services: application 
of interconnection/access rights/obligations when VoIP services inter-
connect with PSTN services, the  authorisations regime including  an 
assessment by the NRAs if a service offer is to be defined as  PATS, 
consumer protection issues etc.  

 
We comment below on the proposals raised in the consultation document.  
 

2.1 The role of VoIP for ex-ante regulation under the NRF3 
 
We suggest that already at this stage the consultation document should 
lead to considerations on VoIP and the current relevant markets as defined 
in the Recommendationii. The Commission should avoid the situation 
where different NRAs will handle this in a different way, holding back in-
novation by EU providers and development of pan-European services.  
 
The Commission's classifications back in 1998 and 2000iii under the ONP 
framework segregated VoIP as a service separate from voice telephony 

                                               
2 BT is of the opinion that provision of emergency calls should not be a requirement for number portability. 
3 Telecom Italia does not support this section, since at present VoIP services are just emerging new and inno-
vative services and they have not the stable and mature characteristics required to hypothesise an eventual 
market analysis. So discussions on market definitions and future obligations under the USD are premature. 
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based on formal and technical features such as the 'real-time communica-
tion' criterion from the ONP Directives and the Service Directive. The de-
regulatory approach in the Commissions Communications in 1998 and 
2000 should be maintained also in view of the character of VoIP as an 
emerging market, cf. Recital 27 of the Framework Directive. 
 
On the retail market, where VoIP is clearly being offered as an optional ad-
ditional service (i.e. as a secondary line service) to the existing traditional 
circuit switched PSTN voice telephony service, it should not be considered 
in the same way as the traditional PSTN telephony service, as it is not sold 
in the same way, the perception of the end user is different and it may in-
clude different characteristics such as nomadism, quality, etc. 
 
A fundamental criterion for the applicability of ex-ante regulation is the 
threshold to entry on a market. In case of VoIP services identified as a sepa-
rate market, this threshold is low or very low. Many examples of new en-
trants can be given, investing essentially in software. If these services even-
tually develop to be included in the markets for PATS the next review of 
the Commission’s market recommendations has to take into account 
whether this fundamental 'entry' criteria impacts the need for regulation of 
voice telephony markets as a whole.  
 
On the wholesale markets, under the current version of the Recommenda-
tion, no distinction is drawn between voice markets on IP platforms and on 
conventional PSTN platforms from the perspective of  a market defini-
tion. However, the entry barrier level differs substantially between those 
two platforms, which justify considering different remedies. In other 
words, this does not imply that any remedies should be applied on the 
level of IP platform.  Any other approach will imply an extension of the 
scope of sector regulation in the NRF compared to the ONP framework, 
and hence appears to be in conflict with the long-term objective of replac-
ing the sector specific market regulation with application of general compe-
tition law. 
 

3. Comments on the positions proposed in the consultation document: 
 
On the issuing of declarations to PATS providers 
It is proposed that: 
• NRA’s could consider providing, on request, a standardised declaration 
to those suppliers that undertake to provide publicly available telephone 
services in accordance with the applicable conditions in the general au-
thorisation. 
 
We are favourable to the intention behind the proposal to use PATS decla-
rations to increase transparency and regulatory certainty for all service 
providers. A service provider should have clarity whether the services he 
offers qualify him as provider of ECS and hence with the rights and obliga-
tions that apply to a provider of ECS or whether his services qualify him as 
PATS provider, and hence with the rights and obligations that apply to a 
provider of publicly available telephone services. 
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A declaration of rights/obligations should be associated with the service 
provided, not with the provider as such and the idea may need further 
clarification and refinement before it should be adopted by NRAs. This in 
particular as any declaration system would need to consider that providers 
may change the nature of the service offered from ECS to PATS or may 
even cease to offer PATS. 
 
Formally, the consultation document suggests a layered approach to ser-
vice definitioniv: 
 
 

ECS 

Right to numbers (FWD Article 10) 
[Remark: Art. 10 speaks of right to 
“adequate numbers”. If a provider is 
not providing telephony services, no 
telephone numbers will be assigned] 

ECN Obligations/right to interconnection 

PATS  

Obligation on access to emergency 
services, provision of location infor-
mation, network integrity for fixed 
PATS, ETNS, and CLI and CLIR. 
DTMF. Rights to number portability. 
Access to directory information.   
For s.m.p. fixed voice operators obli-
gations on C(P)S, retail price control 
where wholesale measures are not 
sufficient, … 

US  
Obligations on USD provider: avail-
ability, quality, affordability, directory 
services etc.  

   
where the three crucial points are:   
a) The right to numbers and number portability only between PATS op-

erators4, 
b) Rights to interconnection - having in mind that the IAD Article 4 gives 

reciprocal interconnection rights only to operators of ECN but not nec-
essarily of ECS  

c) The obligations following from a US PATS provider designation which 
can be met regardless underlying technologies as long the service pro-
vision is in compliance with the requirements of the USD for US desig-
nated operators.  

 
The important issue is to establish a balance where all providers easily can 
estimate what are their obligations and rights in way that does not dis-
criminate for instance  the provider of a voice service who offers/provides 
access in general and in particular access to emergency services. Nor 
should there be regulatory intervention for new services. 
 
Any attempt to match different VoIP applications to the different categories 
of electronic networks and services defined in the NRF (and in national leg-
islation), should focus on establishing a transparent and fair balance be-

                                               
4 See footnote 2. 
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tween rights and obligations for providers of different network and service 
categories. A balanced set of rights and obligations would have to:  
 
• be based on and clarify the NRF 
• give a service provider clarity whether the services he offers qualify 

him as provider of ECS or PATS 
• avoid setting up any unnecessary roadblocks for the development of 

new VoIP based services, 
• support user transparency and public safety, and  
• hinder free riding or regulatory arbitrage between services (unbalanced 

exploitation of rights and obligations).  
We find that these objectives are best accomplished by a regulatory recog-
nition of PATS and non-PATS services with different rights and obliga-
tions.5  
 
The use of the proposed PATS declaration clarifies particularly the right to 
number portability and for services provided at a fixed location it will also 
be linked to ECN as network integrity requires control of network (USD 
Article 23). 
 
 
On Article 23 of the Universal Service Directive (Integrity of the network): 
It is proposed that: 
• Member States consider applying this article in such a way as to recog-
nise that only those service providers that have control over or ownership 
of the underlying transport infrastructure are able to ensure the availability 
of publicly available telephone services in cases of force majeure. 
 
We cannot agree with this proposal6. Network integrity responsibility 
should not fall only on the network provider, as companies will have to be 
responsible for the part of the network or service they provide. Service 
providers offering PATS at fixed locations will have to be responsible for 
the part of the service they offer. Art. 23 of the USO Directive deals specifi-
cally with the availability of the network and of the publicly available tele-
phone service at fixed locations. 
 
In case of a VoIP operator that is in the market using  bit stream access, the 
understanding of network integrity should not be used to impose on the 
network operator an obligation to  grant network integrity in case of force 
majeur. This could impose an asymmetric structure to the regulatory inter-
vention on the VoIP market that does not seem consistent with the general 
approach of the Commission.  
 
 
On in-line powering of terminals: 

                                               
5 BT has reservations about the future usefulness of the PATS concept and its associated web of rights and 
obligations. BT believes the tests for PATS rights must be applied in a pragmatic way bearing in mind users 
expectations on, for example, number portability between similar services. 
6 BT supports the Commission's proposal. 
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• Member States are invited to review any legal obligations imposed in this 
area, and consider adapting them where necessary in the light of techno-
logical and market developments. 
It is proposed that: 
• NRAs could require suppliers of VoIP services that include access to the 
public telephone network to inform their customer about the impact of 
power failures on their service, and in particular how it differs from tradi-
tional telephone service. Such information should be provided in the cus-
tomer contract drawn up in accordance with Article 20 of the Universal 
Service Directive. 
 
We agree that the lack of in-line powering of terminals is an area where 
proper information to customers is the best way to follow.   
 
In the case of PATS, if provided by PSTN access, the user can usually con-
nect to network access at least a wired terminal certificated to be powered 
by network in force majeure conditions. An appropriate contractual scheme 
should be granted to ensure that the right information has been provided. 
 
Eventually there will be solutions on the market developing battery sup-
plies for PC-back up that can solve the powering problem more efficiently 
that regulatory interventions.  
 
 
On Emergency Services: 
It is proposed that: 
• NRAs could require suppliers of VoIP services that include access to the 
public telephone network to give precise information to customers on how 
the VoIP supplier deals with access to emergency services and caller loca-
tion. Such information should be provided in the customer contract drawn 
up in accordance with Article 20 of the Universal Service Directive. 
• The following principles apply as regards the determination of the emer-
gency service centre to which emergency calls will be routed: 
– in the case of PATS, the actual making of an emergency call, and the pro-
vision of caller location information to emergency services should be possi-
ble without the user having to input any location information either before 
making the emergency call or when initially installing the terminal device 
(i.e. this is the responsibility of the network operator and/or service pro-
vider). 
– in the case of publicly available ECS, NRAs could require that the making 
of a call to the emergency services happens without the user having to pro-
vide any location information. The user may be invited to provide location 
information when initially installing the terminal device at a particular lo-
cation. 
• Market players offering VoIP based services are encouraged to devise 
and rapidly implement operational solutions for the effective handling of 
calls to emergency services. 
• Market players offering VoIP based services are encouraged to devise 
and rapidly implement operational solutions for the effective transmission 
of caller ID and the provision of location information for calls to emergency 
services. 
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• NRAs encourage all undertakings offering PATS at fixed locations to 
provide location information. 
 
While the issue of call to emergency services is important we share the 
proposal that a pragmatic view should be taken so that the essential point 
is information to customers on what realistically can be expect including 
also powering7. The formal strong linkage between provisions of location 
information shouldn't lead to a circular classification of PATS only based 
on access to emergency services in accordance with the USD Article 26.1 
 
At least for practical purposes the provision of location information 
shouldn't apply to non-PATS services, i.e. for non-PATS a best effort provi-
sion of access to emergency services which has been communicated to the 
customer will be sufficient.  
For VoIP services qualified as ECS the emergency service access should not 
be an obligation but just a commercial option.8 
 
Access to emergency services is linked to the issue of network integrity. 
The consultation document states that:  
    
The provider of PATS at fixed location will normally provide the service at a con-
tractually agreed location. With some VoIP offerings, users may decide to discon-
nect their terminal from their ‘home’ location and use the terminal to connect at 
other access points (the ‘nomadic’ user – see below).  
      
It is, however, clear that this cannot imply that the network owner or the 
operator who has control of the network can be obliged to provide access to 
the emergency service. The network operator will not be able to screen all 
IP-traffic of all applications in order to find out whether there is an emer-
gency call-attempt in one of the VoIP packets of the VoIP service provider, 
even when this operator does have a contractual relationship with the end-
user for (broadband) access. 
  
Regarding the extensive 'fixed location' concept proposed by the Commis-
sion, in the case of access by 'home location' technically the call could be 
terminated to the emergency entity deputed to serve the area code zone or 
similar one and the emergency centre can then re-route the call to the more 
suited emergency entity; that is mainly depending on the national organi-
zation and, indeed, should be managed as a national matter. 
 
 
On Interconnection 
What changes will be needed in the way that PSTN interconnection is cur-
rently regulated in light of the growth of Voice over IP traffic? 
What interconnection, interoperability and access issues do you see in the 
market that would hamper the development of Voice over IP? 

                                               
7 Deutsche Telekom, Matav, Slovak Telecom and Telekomunikacja Polska do not support the present position 
on emergency services and encourage the Commission to adopt a technologically neutral approach with respect 
to obligations for access to emergency services. 
8 With a view to Telekomunikacja Polska’s understanding of approaching the issue in a technologically neutral 
manner, the company does not support this paragraph. 
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VoIP will if substantial growth and replacement of PATS takes place re-
quire new ways of interconnection and interoperability between electronic 
communications networks. 
Today's interconnection regime may thus developv so that either commer-
cial peering agreements exist (IP to IP), or scenarios based on the Intercon-
nection between PSTN to IP or vice versa are developed by market players. 
 
In this context, interconnection of VoIP to PSTN based services will de-
velop from the existing PSTN-PSTN agreements in terms of economic and 
technical features to more suitable VoIP-PSTN and  VoIP-VoIP agreements 
e.g based on peering.  
 
In view of the expected increase in VoIP traffic, NRAs should also recog-
nize that the development of VoIP services can have an impact of call traffic 
volumes of the PSTN; if these volumes are reduced due to a substitution 
process, then this can have a negative impact on costs of interconnection 
services for Fixed Telephone Networks. 
 
 
On Interoperability 
What interoperability issues do you see in the market that would hamper 
the development of Voice over IP? 
 
The choice for a VoIP based service provider wanting its service to interop-
erate with PSTN based service is either to buy a gateway or to negotiate 
with the various providers of transport networks and buy a transit and/or 
termination service to a network provider which voluntarily offers a gate-
way at commercially agreed terms. There is no reason to believe that this 
market-based solution will not function and, therefore, regulation should 
be avoided. In fact, regulation in this field would imply an extended scope 
of regulation compared to the ONP framework, since there is no inherited 
market power within this area and entry barriers are low 
 
 
On Numbering 
What broader issues related to addressing do you see in the context of 
VoIP? 

 
Numbering for VoIP services should observe the following rules:  
• Number allocation should be based on service type, not on technology. 

 
• In general, different numbering types - existing or new ones - could ex-

ist for VoIP services but the service offered should determine the num-
bering resource, based on national rules and numbering conventions 
e.g. when VoIP services are offered at a fixed location, then geographic 
numbers may be appropriate, when VoIP services are offered as a na-
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tion-wide nomadic service, a dedicated number range may be appro-
priate9. 

 
• The decision which number range to use is a national matter and will 

be influenced by the national approach on numbering. The rules gov-
erning such an approach are usually contained within the national 
Numbering Conventions.10 

 
• If new dedicated number ranges are to be used then their allocation 

should facilitate service innovation. 
 
 
On Extra-Territorial Providers 
What issues with extra-territorial VoIP providers do you see? 
 
 
Extraterritorial provision of VoIP services shouldn't impose any regulatory 
or legal disadvantage for national and European operators/providers. 
Considering the global structure of the Internet, extraterritorial services 
and service providers for e-commerce and Internet communication services 
will be very common, e.g. as already now for e-mail and IM services. The 
issue arising from extraterritorial providers should therefore be taken into 
account, so that national service providers are not prevented from compet-
ing successfully with such providers bearing in mind that regulators have 
limited powers if the server is in a different country and not subject to a 
European jurisdiction. 
 

4. Conclusions 
 
There are different regulatory scenarios for VoIP with different weight at-
tached to the application of existing USD obligations. 
However, the following appears to be sensible: (1) assigning to VoIP service 
providers vital responsibilities; (2) discussing certain responsibilities that 
VoIP service providers may undertake on a voluntary basis, but which 
should not be imposed upon them; and (3) identifying rights that are essen-
tial for VoIP service deployment.  
So concerning the issues of regulatory rights/obligations related to the 
relevant directives we find:   
 
• It is important to keep in mind that the current PSTN services will stay 

in the market and this means that the consumer at any time can use 
traditional PSTN-services fully complying with all PATS-requirements 
if this service is to be preferred. So if the consumer takes a VoIP offer it 
should be clear and recognisable what is the extent of this service and 
then service specificities and quality will play an important role as a 

                                               
9 KPN does not agree with the statements on numbering. KPN is of the opinion that all VoIP service providers 
should be classified as voice services in their own right and should use specific number ranges in order to pro-
mote interoperable innovative service offering with suitable interoperability and interconnection agreements, to 
develop suitable handling of 112 and location information and to develop suitable legal interception. 
10 TDC finds that NRAs should nevertheless seize the possibility of a harmonized approach for certain recom-
mended basic principles (e.g. for numbers used abroad). 
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competitive parameter. For specific VoIP services like nomadic ones, 
the use of specific number ranges in the national numbering plans may 
be preferable. The use of geographic numbers may be appropriate at 
least in case of VoIP services offered only at fixed locations. 

• Interconnection among non-PATS services will have to accommodate to 
the new services based on models from the Internet world which work 
without regulatory intervention   

• Pre-selection obligations are not relevant since the customer can freely 
choose its service provider. 

• Already in the medium term perspective (2 years) the expected take-up 
of VoIP may indicate a need to revise the USD and to check if its provi-
sions are meaningful in a competitive market where the fundamental 
services are easily available in any case11.  In a long term perspective a 
decrease in the use of the 'universal service' PATS will remove the cur-
rent possibility for cross subsidisation of 'social' services and this may 
reinforce the need  to finance these with mechanisms such as public 
tender, funding. 

• If the take-up of VoIP progresses as predicted the current market defini-
tions have to be reassessed preferably before end 0512  

• NRA have to consider and must value the costs/investments of infra-
structure providers properly who are undertaking major network trans-
formations.  

• It has to be considered, that changes to the telecoms market arising 
from VoIP will in the medium to long term potentially increase the net 
costs of providing universal service (reduction of long-distance and in-
ternational voice call revenues in particular in case of ongoing rebalanc-
ing; access network costs will be spread over fewer lines, etc.). 

 

                                               
11 See footnote 3 
12 See footnote 3 
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i CLIR is a requirement of the Data Protection Directive. CLIR will however prevent two way voice communica-

tion in a VoIP session because the VoIP service will have to suppress the IP address.  
ii COMMISSION RECOMMENDATION of 11 February 2003 on relevant product and service markets within the 
electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of 
the European Parliament and of the Council on a common regulatory framework for electronic communication 
networks and services (2003/311/EC) 
iii COMMUNICATION FROM THE COMMISSION Status of voice on the Internet under Community law, and in 
particular, under Directive 90/388/EEC 
iv This 'formal' test approach is also suggested by the US cable industry in its White Paper: Balancing Responsi-
bilities and Rights: A Regulatory Model for Facilities-Based VoIP Competition An NCTA Policy Paper. However, in 
this test also a functional criterion is applied : The proposed four-prong test requires that a VoIP service (1) use 
North American Numbering Plan (“NANP”) resources, (2) receive calls from – or terminate them to – the public 
switched telephone network (“PSTN”), (3) represent a possible replacement for POTS, and (4) use Internet 
Protocol transmission between the service provider and the end user customer, including use of an IP terminal 
adapter and/or IP -based telephone set. 

v Some FCC studies e.g. Patrick DeGraba, Deputy Chief Economist: Bill and Keep at the Central Office As the 
Efficient Interconnection Regime  December 2000 have indicated this may be a way forward even for PSTN 
traffic  


