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Executive Summary  
ETNO welcomes the ERG consultation on Wholesale Broadband Access via 
Cable.  While ETNO will not comment on the technical issues regarding 
functional equivalency, this technical  consultation at the same time raises 
two major issues which ETNO invites the ERG and the Commission to 
consider: 
1. The lack of a co-ordinated approach by the Commission and NRAs 

respectively to the possible regulation of cable networks which has 
consequences for a harmonised application of the NRF, 

2. The scope of broadband regulation in case any further competing 
platforms are to be included in market 12. 

 
 
 

ETNO welcomes the ERG's consultation on its Wholesale Broadband Access 
via Cable paper (the Paper). 
ETNO recognises that the ERG consultation is primarily about the technical 
possibility to provide over cable networks a functional equivalence to 
bitstream access (BSA) over DSL as defined in the ERG Common Position 
on Bitstream Access. ETNO will explicitly not comment on the technical 
feasibilities discussed by the Paper as this may vary from one network to 
another e.g. because of the state of the individual networks. However, the 
Paper holds some assumptions on the relevant market and concludes in a 
way that may have undesirable consequences. These call for comments on 
at least two issues that ETNO invites the ERG and the Commission to 
further consider:  

 
Clarification of the status of cable under the market analysis  
 

We urge the Commission and ERG (or NRAs) to provide clarifications 
concerning the definition of market 12. Until now we have seen some 
notifications by regulators about market nº 12 including cable networks in 
the market scope. Some of the Commission's comments on those 
notifications say that - according to the Recommendation - cable networks 
should not be included, but as including them does not change the result, it 
does not matter.  
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Without prejudice to the discretionary power of the individual NRAs the 
current situation isn't satisfactory as it creates also uncertainty concerning 
the impact of Commission comments. 
   
Further we would like to emphasise that whereas NRAs can depart from 
the Recommendation - if an update of the Recommendation and other 
Commission papers is needed to better reflect the development of markets 
as well as any technological developments - in so doing NRAs must 
comply with article 7.4 procedures of the Framework Directive and provide 
full economic justification for the relevant market proposed. However, in 
that sense we understand that the goal of the current consultation is 
precisely to explore whether it is technically justified to include cable in 
market 12. 
 

Scope of regulation of broadband 
 
ETNO recognises the importance of technological neutrality. At the same 
time, for ETNO it is essential that any inclusion of new or emerging 
platforms for delivery of broadband is assessed carefully and not done 
automatically as it may lead to an unjustified interference in new networks 
and services where the NRF expressly foresees absence of regulatory 
intervention.  
We recall that competition first has to be analysed at the retail level and 
only if either there is insufficient retail competition or it appears that the 
retail competition happens only because of regulation at wholesale level 
then the wholesale markets should be considered. 
 
At that stage we agree it is important that the competitive pressure at retail 
level from alternative platforms (local loop unbundling/shared access, or 
from other networks such as cable WiFi, satellite or mobile) are monitored 
closely in order to assess whether regulation of the underlying wholesale 
markets including DSL based BSA is justified. 
 
However, the Paper indicates that further regulatory interventions can be 
expected in an emerging broadband environment where the failure or 
success of various technologies is difficult to predict:  
  
NRAs are empowered to mandate access and impose obligations in accordance with 
the Access Directive, in cases where, as a result of market analysis, an operator is 
found to have significant market power in the market for wholesale broadband 
access. The question to be answered is: does cable offer facilities equivalent to DSL? 
This analysis would also include a green field approach, i.e. looking at all 
infrastructures in the absence of regulation. While at present this discussion is 
focussed on cable as the predominant alternative to DSL, eventually this 
reasoning will similarly apply to fixed wireless access (FWA), fibre, 3G, 
WiFi, WiMax or other broadband technologies that could become 
widespread and the possibility that wholesale broadband access could be 
provided over other infrastructures needs to be looked at (p.4) 
 
The above statement appears to go beyond the scope of the Paper, which 
should be limited to consider the technical solutions to provide 'bitstream' 
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type services over cable networks and whether it is appropriate, on the 
basis of the technology neutrality principle, to impose these kinds of 
remedies to cable operators when they are found to be dominant. 
For this reason ETNO proposes to withdraw the above mentioned 
statement as well as any other indications that are not merely dealing with 
the declared purpose of the consultation. 
 
Accordingly a potential extension of regulation to the broadband 
environment will have to pass the three criteria test1, implying also a 
Commission veto power, in order first and foremost to reassess whether 
regulation is required at all.  
 
ETNO strongly urges the ERG to reconsider the above statement made by 
the Paper. A real and sustainable infrastructure competition arises from 
facility-based competition between different infrastructure providers 
(cable, telco, satellite, etc.) whereas regulatory intervention harms the 
emergence of facility-based competition.  

                                          
1 Compare the Paper note 8 


