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Executive Summary: 
• Transparency should remain a key issue for the work of the ERG in 

2006. ETNO welcomes increased efforts by ERG decision makers to 
engage in a dialogue with market players. Furthermore, a continu-
ous exchange with industry at all stages of the discussion process 
should be established.  

• Public documents by ERG which include important policy obser-
vations should be consulted upon. This also applies to ‘ERG re-
ports’.  

• ETNO invites the ERG to identify deregulation as a priority for its 
work in 2006. The draft WP contains important regulatory devel-
opments as work items for 2006. On these issues, ETNO would 
welcome guidance to NRAs on how to effectively reduce regula-
tion where competition is expected to develop and to credibly 
commit to non-intervention in new markets. 

   
ETNO welcomes the opportunity to comment on the European Regulators 
Group (ERG) draft Work Programme (WP) for 2006.   
 
We first make some observations on the working methods and regulatory 
approach of the ERG relevant for next year’s ERG activity and then address 
the choice of priorities and instruments in the draft WP for 2006. 
 

I. General remarks 
 
1. Transparency 
 
ETNO appreciates the efforts by ERG to engage in a dialogue with market 
players in the sector. ETNO especially welcomes the increased openness by 
decision makers and experts in ERG to hear industry views at various stages 
of the discussion process in the ERG.  Only a continuous dialogue can ensure 
the necessary flow of information and input from the sector’s stakeholders to 
members of the ERG. ETNO believes that the success in adopting and imple-
menting joint ERG positions depends not least on early and transparent in-
dustry involvement.   
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Areas of concern with regard to transparency of ERG work remain. We also 
observe a new development which is particularly damaging to a transparent 
ERG work, namely the use of “ERG reports” to express policy Recommenda-
tions without prior consultation (s. below).   
 
ETNO therefore welcomes the ERG’s intention to publish a document on 
transparency early next year and encourages the Group to further improve 
transparency of its deliberations and openness for input from the sector’s 
stakeholders to its work. 

 
- “ERG reports” - public consultation required - 

 
All public documents by ERG which include important policy observations 
should be consulted upon. This is a basic consequence of the transparency re-
quirement as reflected in Art. 6 of the ERG decision and a principle respected 
both by the EU and many national regulators (e.g. Ofcom).  
 
This principle has been disregarded by ERG with the publication of the so-
called ERG “broadband markets competition report” in June 2005. 1 The 
document contained relevant policy conclusions for regulation of the broad-
band market. It discussed and evaluated, even if in a superficial manner, 
regulatory alternatives such as forbearance vs. all-encompassing access regu-
lation on broadband networks and contained detailed Recommendations on 
the imposition of remedies in broadband markets. The statements of the re-
port are since then being referred to as the ‘ERG approach’ to broadband 
regulation – which shows that there is little difference in effect to a publica-
tion of a Common Position (CP) on the same subject.  
 
As a result, ETNO urgently calls upon the ERG to consult on those documents 
which, irrespective of their status (CPs, reports, etc.), 
 
a. include relevant policy observations/conclusions, i.e. are not only a com-

pilation of undisputed data /account of previous decisions etc. 
b. are made public or otherwise constitute an important reference for NRA 

work 
  
ERG documents have no legally binding effect but can constitute important 
reference documents for the market and ERG Members, irrespective of the 
status of the document. Therefore, an approach to transparency which does 
not differentiate between types of documents but according to the substance 
of the document seems appropriate for ERG work. 2 
 
A public consultation by ERG is not required in all cases where the final out-
come of the process is a Commission document (e.g. a Recommendation or 
proposals for a Directive) and the ERG gives its opinion to the Commission. 

                                                 
1 ERG Broadband market competition report, 25 May 2005, ERG (05) 23, in the following  “broadband report” 
2 In this context ETNO would like to draw the attention to a “report” on VoIP issues being discussed in the ERG 
for adoption at the November 2005 plenary. ETNO is not aware of the content of the documents being discussed in 
this context but strongly urges ERG to consult upon any document that contains policy observations for this dy-
namic and increasingly important area of the market. 
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In that case, the Commission as responsible actor should carry out the consul-
tation with stakeholders.  
 
2. A ‘deregulatory’ ERG  - more than the next chairman’s vision? 
 
At one of its first public appearances after being confirmed as next ERG 
Chairman, Kip Meek presented “deregulation” as one of his priorities for 
ERG work in 2006 (next to a discussion on the depth of harmonisation et. al.)3.  
This element of ERG work does no longer appear as a priority in the draft WP 
2006. 

The chairmen’s introduction to the draft WP now notes that the agenda of the 
ERG for 2006 is no less regulatory or deregulatory than the framework itself.  
Unfortunately, the same cannot be said from the implementation of the ERG 
agenda in 2005 and previous years.  

For example, the ERG’s advice on the imposition of regulatory obligations in 
the broadband market to date has not reflected the broad consensus underly-
ing the Commission’s i2010 Communication that infrastructure based compe-
tition is best suited to lead to sustainable competition and innovation. The 
ERG broadband report recommends the imposition of price-regulated access 
obligations across the value-chain – an approach which in ETNO’s view does 
not encourage infrastructure investment, neither by new entrants nor by es-
tablished network operators. ETNO is looking forward to the ERG proposal 
for a revision of the remedies CP (one of the “ongoing items” in the draft WP 
2006) which ETNO hopes will revise the findings of the broadband report and 
present a deregulatory perspective for the broadband market. 4 
 
Also, earlier papers by ERG like the remedies CP do not contain advice when, 
e.g., to refrain from price regulation or which criteria could be used to trigger 
deregulation of retail markets.  
 
Generally, ETNO observes that the application of the NRF as applied by na-
tional regulators and interpreted in ERG has not brought substantial deregu-
lation on electronic communications markets. In some areas of the broadband 
and mobile market the intensity of regulation has even increased. ETNO 
members observe that in many cases, NRAs intervene in the market without 
sufficiently taking longer-term trends into account, such as competitive pres-
sures on fixed operators by mobile offers or increased competition and estab-
lishment of alternative infrastructure in the broadband market.  
 
Against this background, ETNO welcomes the remark by the ERG chairmen 
in the introduction to the draft WP that on markets which are considered to 
become competitive in the near future regulation should be reduced or aban-
doned. This is for example relevant for retail markets where competitive 
pressures combined with the regulation of the related wholesale markets al-
leviate the need for further regulation and for a qualification as relevant mar-
kets susceptible to ex-ante regulation. 
 

                                                 
3 Speaking at the ECTA policy seminar on i2010 in April 2005 
4 ETNO has expressed its concerns with the ERG broadband report and presented an alternative approach to access 
regulation in broadband markets in its reflection document “Reassessing the ladder of investment” of Sept. 2005. 



 
ETNO Reflection Document RD228 (2005/10)   
 

4

In view of all items contained in the draft WP, we encourage ERG to develop 
guidance on how to effectively embark on a substantial deregulation of the 
market place and how to credibly commit to non-intervention in new mar-
kets.  
 
Its work in 2006 will show whether the ERG can be regarded as a credible ac-
tor in the field of deregulation of a dynamically evolving market place.  
 

II. Items in the ERG WP 2006 
 
ETNO has no specific remarks on the classification of items into different 
categories/ priorities. We welcome a clear distinction between the review 
of the regulatory framework and implementation issues as the role of the 
ERG will differ in the two fields (s. below). 
 
The ERG draft WP lists highly important developments in the regulatory field 
in 2006. Before commenting on the main work items, we would like to point 
out that several of them are formulated in a rather general way (e.g.: CP on 
‘NGNs’, ‘IP interconnection’) which makes it difficult to predict what will be 
the focus and direction of the ERG work on these issues. 
 
1. 2006 review  
 
The revision of the Commission Recommendation on relevant markets and 
the review of the legal framework will play a key role in shaping the regula-
tory environment for the coming years and beyond.  
 
In the context of first category items, the role of the ERG will be that of an ad-
visory body of the Commission. The Commission will be responsible for both 
the revised Recommendation and proposals for revised Directives for the 
electronic communications sector.  ERG legitimately offers its expertise 
gained in the national market analyses to the Commission, as expressly fore-
seen for the revision of the Recommendation in Rec. 7 of the ERG decision.5  
 
At the same time, ETNO notes that the role of assisting and supporting the 
Commission in the harmonised implementation of the regulatory framework 
for electronic communications does not attribute to ERG any particular role in 
determining changes to the underlying framework.  The next review will be 
adopted by the European legislator upon proposal by the European Commis-
sion. The institutions involved will inter alia have to review the institutional 
arrangements at EU level, including the role of the ERG in a future frame-
work. 
 
2. Next generation networks  
 
The move to next generation networks is not only about major developments 
in technology and infrastructure deployment. It is also about a change in be-
haviour patterns of consumers and changing business models. The arrival of 

                                                 
5 See fn. 1 
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‘free’ voice telephony offers is one of the symptoms of far-reaching change in 
the industry. 
 
Any regulatory policy in this environment should be guided by a bias against 
intervention. Many areas of next generation networks may no longer fulfil the 
conditions for intervention in an ex-ante context under the current or future 
EU Directives. Where this is the case, telecoms regulators - and ERG – will not 
have to take action and can concentrate their work on enduring legacy bottle-
necks, if any.  
 
For example, ETNO believes that the development of interconnection agree-
ments in an all-IP world will develop in a competitive environment, not war-
ranting ex-ante regulatory intervention. Against this background we encour-
age ERG to carefully assess whether there is a need for regulatory guidance 
when it examines IP-IP Interconnection as foreseen in the WP for Q3 of 2006. 
 
The main challenge for regulatory policy in the context of NGNs is that of 
creating an enabling framework for investment and innovation. This need is 
most acute in the field of next generation access networks which require huge 
investments and enable market players to deliver a next generation of service 
requiring high-speed access to the customer.  
 
ETNO invites the Commission and ERG to envisage a consequential non-
interventionist approach to new access networks and services and carefully 
analyse the regulatory approach taken in other market areas, such as the 
United States.  Notwithstanding differences in market conditions between the 
United States and many EU Member States, the U.S. FCC-approach to broad-
band access (de-)regulation should spark a debate in Europe over the right 
way to achieve sustainable competition in this field in Europe.  
 
3. “Broadband competition between fixed and wireless access” 
 
ETNO recognises the pace and dynamics of the technological development in 
the field of broadband, including the emergence of WIMAX and other wire-
less broadband platforms.   
 
It is, however, unclear to which extent the “question” raised in the draft WP 
of “how to ensure competition between fixed and wireless broadband plat-
forms” is really a significant one. The emergence of alternative broadband 
platforms next to DSL and cable will undoubtedly increase competition in the 
broadband market. How these technologies will be used and whether they 
are used and perceived partly as a complement or as a full substitute for exist-
ing broadband platforms will be decided by the operators who run these new 
networks and, ultimately, by consumers.  
 
Clearly, regulators can contribute to a positive framework for competition by 
not unduly restricting access to frequencies for new technologies. They 
should also create incentives for investment in new technologies by not sub-
jecting them to legacy broadband access regulation. However, any regulatory 
policy that would intervene in the market process, i.e., by restricting access to 
new technologies for certain companies or discriminating against owners of 
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existing broadband infrastructure when frequencies are being licensed, would 
put itself outside the scope of the NRF and risk inflicting massive damage to 
the development of the sector.   
 
In this context, ETNO would like to point to the fact that according to Recital 
9 of the ERG decision, ERG must coordinate with the Radio Spectrum Policy 
Group (RSPG) on all matter related to frequencies. 
 
4. WACC 
 
ETNO notes that the ERG has included in its WP an item on regulated returns 
applied by regulators in cost-based pricing models and other analyses. Esti-
mating a reasonable rate of return is a critical element of an NRA’s remit in 
regulating the communications industry, and the financial implications for 
the firms concerned may be significant.   
 
ETNO believes that the necessity of market orientation for estimating the cost 
of capital should be pronounced even more clearly than in previous ERG 
documents on the issue or in the Commission’s recent Recommendation on 
accounting separation and cost accounting systems6. In addition, any work on 
the issue should take account of real options in a regulatory context. 7 
 
ETNO notes that in view of the significant differences in interest rates and 
credit conditions among the member states, application of benchmarks or any 
other standard/normative indicator would not be justified. 
 

                                                 
6 (C(2005) 3480 final), 19 September 2005 
7 Cf. in this context Ofcom’s approach to risk in the assessment of the cost of capital: Final statement, 18 August 2005 


