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Executive Summary 
While endorsing better enforcement of intellectual property rights as a 
general aim, ETNO argues that the Commission’s proposals will have 
unintended consequences in a number of areas.  Particular concern is 
expressed about the application of criminal sanctions to patent violations, 
and the potential criminalisation of technologies and services with both 
lawful and unlawful uses.  As far as on-line infringements are concerned, 
ETNO highlights the need to consider such violations in perspective (still a 
small proportion of overall infringements), and argues that improved 
availability of legal content will play a greater role than criminal 
procedures in combating piracy. 
 
 

Introduction 
 
ETNO’s interest in this matter is linked to a variety of considerations: 
• Many of the Association’s 41 Members from 34 European countries are 

major investors in R&D and hold extensive patent portfolios. 
• There is significant overlap between the issues addressed by this 

proposal and those parts of the E-Commerce Directive which define 
the liability of network operators for illegal material.  In the intellectual 
property field, this legislation strikes a delicate balance between 
conflicting societal interests. 

• Improved availability of legal high quality content has an important 
role to play in promoting the take up of broadband communications 
services. 

 
Against this background, ETNO would underline the following points: 
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Article 1 draft Directive 
 
Criminalisation of patent offences must be avoided.  For good reason, 
there is no such requirement under TRIPS and many judicial systems do 
not consider patent infringements as a criminal offence.  Involuntary 
infringements in this field are easily committed.  At the same time, it is not 
always easy convincingly to demonstrate their involuntary character.  
Taking these practical realities into account, the criminalisation of patent 
violations is disproportionate to the draft Directive’s underlying 
objectives, and risks stifling innovation and competition in Europe. 
 
 

Article 3 draft Directive 
 
Without offering any particular justification, Article 3 goes much further 
than Article 61 of the TRIPS agreement which requires criminal procedures 
and penalties to be applied only in cases of wilful trademark counterfeiting 
or copyright piracy on a commercial scale.   
 
Furthermore, additional language on “attempting, aiding and abetting, 
and inciting” infringements is insufficiently precise.  These are ambiguous 
concepts which are not defined in the law of all Member States.  
Notwithstanding the ambition announced in the Explanatory 
Memorandum, Article 3 also fails to make plain that draft Directive applies 
only to intentional efforts to aid, abet and incite IPR violations.  The current 
text consequently permits a broad interpretation under which the mere 
provision of a technology or service that has both lawful and unlawful 
uses might be considered as a criminal offence.   
 
The provision therefore risks having a damaging impact on innovation – 
looking backwards, it might have prevented the emergence of both video 
recorders and peer-to-peer communications.  Regarding the latter, we note 
that the US court’s judgement in the recent Grokster case underlines the 
need to avoid impeding regular commerce or the development of 
technologies with both lawful and unlawful potential.  It also requires 
evidence of clear and purposeful behaviour before finding liability.  
 
In line with these observations (and our comments on patents in Article 1 
above), we suggest that Article 3 is redrafted as follows to reflect more 
closely Article 61 of the TRIPS agreement: 
Member States shall ensure that all intentional trademark and copyright 
infringements on a commercial scale are treated as criminal offences. 
 
In the same context, we would underline the vital importance of the 
reference to the E-Commerce Directive in Recital #3 of the draft Directive.  
This reference should be repeated so that it appears in the main body of 
the Directive, as an addition to Article 3.  Such an addition is consistent 
with Article 2.3 (a) of Directive 2004/48/EC on the enforcement of 
intellectual property rights. 
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Article 2 draft Decision 

 
The concept of “non-criminal” fines in Article 2.2 is unclear.  A priori such 
a concept has no place in draft legislation which aims to coordinate 
criminal provisions.  It would also appear to interfere unnecessarily with 
decisions on the level of damages which are properly left for national 
courts to determine on a case-by-case basis.  Accordingly, the concept 
should either be clarified further or deleted. 
 
 

Article 4 draft Decision 
 
Although rightsholder cooperation with public officials working on 
infringement investigations is a superficially attractive idea, this proposal 
raises important questions of principle about the independence of 
investigating/prosecuting authorities.  There is also scope for abuse.  In 
the on-line world, there have been numerous cases of mistaken identity in 
which innocent individuals have been the victims of unfounded 
rightsholder complaints.  ETNO Members are also concerned about 
possible “fishing expeditions” which require submission of large 
quantities of customer data thereby imposing disproportionate costs on 
network operators and compromising users’ privacy rights.   
 
Regarding the latter point, we see potential for de facto circumvention of 
the conclusions of the separate current debate on data retention.  
Restriction of network operator obligations to cases involving “serious 
crimes” (terrorism, trafficking in drugs and people etc) is one possible 
outcome to this debate which is supported by EU data protection 
authorities.   
 
The scope of the 2002 Framework Decision establishing Joint Investigation 
Teams is limited to the same category of serious crimes.  Thus, by 
requiring the participation of rightsholder representatives in Joint 
Investigation Teams, Article 4 introduces an unjustifiable assumption that 
all commercial scale IPR infringements can be classified as “serious 
crimes” alongside acts of terrorism.  This represents a dangerous blurring 
of important distinctions via a “backdoor” route.  Accordingly, we suggest 
the complete deletion of this Article. 
 
Failing this, in order to limit scope for abuse and remove any ambiguity, 
we suggest that Article 4 of the draft Decision is at least amended as 
follows: 
The Member States must ensure that the holders of intellectual property rights 
concerned, or their representatives, and experts, are allowed to assist the 
investigations carried out by joint investigation teams into the offences referred to 
in Article 3 of Directive ..../…/EC by supplying information on the request of 
relevant public officials.  Such holders of intellectual property rights, and their 
representatives and experts shall be subject to the obligations defined in Articles 2 
and 3 of the Framework Decision of 13 June 2002 on Joint Investigation Teams. 
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Conclusion 

 
More generally, ETNO would highlight the need for the debate on these 
proposals to take full account of the relative scale of the different problems 
that they seek to address.  It is particularly important to note that internet-
based copyright infringements continue to represent only a small 
proportion of total illegal production of copyrighted material (less than 1% 
according to some estimates).  This is not made clear in the Explanatory 
Memorandum.   
 
We would also caution against investing exaggerated hopes in this draft 
legislation.  Whereas effective enforcement of intellectual property rights is 
undoubtedly a necessary condition for construction of the EU’s digital 
future, it is far from being a sufficient condition.  In the view of the 
Association, improved availability of high-quality legal content is likely to 
play a larger role in combating on-line infringements than criminalisation 
of end-users. ● 
 

 


