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Executive Summary I  
 
The proposed draft Recommendation is over-inclusive, i.e. subjects more markets to 
regulation than would be justified under the 3 criteria test set up by the Commission. 
As a result, many markets with a more advanced market development risk being sub-
ject to inappropriate regulation, impeding investment and stronger growth in Europe. 
This has been confirmed by a recent independent report of the CEPS e-
communications Task Force.1 
 

- List of relevant markets - 
 
ETNO welcomes the proposed deregulation of retail calls markets. The Recom-
mendation should no longer propose regulation of retail markets. Possible wholesale 
regulation and ex-post control provide appropriate safeguards against potential anti-
competitive behaviour also on retail access markets.  
 
ETNO supports the proposed sequence of market analysis for broadband markets 
starting from the retail level and covering ULL and then broadband access. Broad-
band access should be deregulated wherever inter-platform- or LLU-based competi-
tion leads to a tendency towards effective competition in the broadband retail market.   
 
The markets for trunk and - at least concerning higher bandwidths - terminating 
segments of leased lines and for transit services should be removed from the list 
of relevant markets in view of widespread availability of parallel infrastructure.  
 
ETNO welcomes that the Commission has invited comments in particular on the mo-
bile access and origination and broadcasting transmission markets. The Com-
mission should opt for the application of general competition law as a rule on these 
markets and remove them from the list. Deregulation on the mobile access market is 
in line with the advice of the Commission’s economic experts study. 
  
ETNO opposes an extension of the scope of regulation to sms termination. There is 
no market failure at retail level that requires ex-ante intervention in wholesale prices.  
 
The inclusion of wholesale International Roaming in the list without an analysis of 
the three criteria constitutes a breach of the EU regulatory framework.  
 
 

- Principles for identifying markets for ex-ante regulation - 
 
To ensure harmonised principles across the EU and safeguard against inappropriate 
intervention at national level, the revised Recommendation should oblige NRAs to 
apply the 3 criteria test on each national market prior to regulatory intervention. 
 
ETNO invites the Commission to undertake more in-depth work on the definition of 
geographical markets according to competition law methodology. The Commis-
sion’s assessment that it is generally valid to continue to define national markets is 
being challenged by market realities and the economic expert study.  
 
The proposed interpretation of the ‘emerging markets’ concept is not operational. It 
results in a quasi-automatic extension of ex-ante regulation to new technology- and 
market developments without taking into account whether these have the potential to 
create new markets.  

                                                 
I BT and TDC do not support this document. 
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I. Introduction 
 
ETNO welcomes the possibility to comment on the Commission draft Recommendation on 
relevant products and services markets.  
 
As we stated in our contribution to the Commission call for input in January of this year, the 
Recommendation is the key instrument of the EU Regulatory Framework for managing the 
transition of the e-communications sector towards the application of general competition law 
in line with market developments.  
 
The Commission’s draft Recommendation and the accompanying explanatory memorandum 
in most parts provide a robust analysis of the complex questions surrounding market defini-
tion and the identification of markets susceptible to ex-ante regulation under the EU Regula-
tory Framework.  
 
Yet, in its current form, the Recommendation would not allow the Commission to fulfil its role 
of effectively guiding a harmonised implementation of the regulatory framework by NRAs. 
Despite a first step towards deregulating retail markets, the proposal contains more markets 
than would be justified when applying the three criteria test set up by the Commission. As a 
result, markets characterised by a more advanced development of competition, technology 
and network roll-out in EU Member States risk being subject to inappropriate regulation, sti-
fling innovation and growth on these markets.  
 
ETNO recalls that a narrow list of markets is a strong tool for harmonisation and better regu-
lation as National Regulatory Authorities (NRAs) are obliged to notify if they want to regulate 
markets that are not in the list. By keeping markets in the Recommendation which are or will 
be competitive in a large number of Member States, the Commission limits its possibility to 
act against inappropriate intervention by NRAs. ETNO encourages the Commission to limit 
the remit of ex-ante SMP-regulation to a small set of wholesale markets and allow for devia-
tions by NRAs where national market circumstances exceptionally require more far-reaching 
intervention.  
 
Finally, we would like to invite the Commission to state more clearly what are the exact con-
sequences of removing markets from the list of relevant markets that are currently regulated 
A deregulation at EU level will only be effective if deletion from the list is followed by immedi-
ate deregulation at national level, unless an NRA carries out a timely 3-criteria test on that 
market at national level and regulation is - exceptionally - approved by the Commission. 
 
 
II. The 3 criteria and the definition of markets - chapter 2 of the consultation 
document 

1. Application of 3 criteria by NRAs 
 
To ensure harmonised principles across the EU and avoid unwarranted intervention at na-
tional level, the revised Recommendation should oblige NRAs to apply the 3 criteria test on 
each national or sub-national market prior to regulatory intervention.  
 
In its draft explanatory memorandum, the Commission proposes that “for those markets 
listed, the Recommendation creates a presumption for the NRA that the three criteria are met 
and therefore NRAs do not need to reconsider the three criteria. However, it is open to a 
NRA to assess the three criteria and whether they are satisfied for their specific market if the 
NRA believes that this would be appropriate.”  
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This approach gives little guidance in an area where core principles of the framework aer 
concerned. It does not help to achieve the objective of the Commission to enforce harmo-
nised and proportionate rules in the internal market and is at odds with its horizontal better 
regulation policy: a national or sub-national market which does not fulfil the three criteria, for 
instance due to the availability or emergence of competing infrastructure in the local access 
segment of the network, does not warrant the application of the ex-ante instruments even if 
SMP would still be found in a current round of market analysis. Ex-ante regulation in such 
circumstances would lack an economic rational, be disproportionate and ultimately act to the 
detriment of consumers. This result does not change from one country, where an NRA hap-
pens to carry out the 3 criteria test, to another, where it chooses not to.  
 
To avoid this arbitrary outcome and counter the risk of excess regulation that follows from a 
failure to apply the test by NRAs, the Commission should oblige NRAs to test the three crite-
ria on all markets they analyse.  
 
Application of the three criteria by NRAs will also deliver practical benefits as they dispose of 
more information for applying the test than the Commission and can do so in a targeted 
manner in relation to national circumstances. 

2. Interpretation of the 3 criteria  
 
• Measure for the first criterion of high and non-transitory entry barriers 
 
As ETNO has proposed in its contribution to the call for input, the Recommendation should 
link the first criterion it to the possibility of replication of assets. In a one-way access situa-
tion, ex-ante regulation was originally introduced to remedy a market situation where control 
over a non-replicable legacy facility impedes access for competitors to downstream markets, 
causing substantial harm to consumers. Where entry by an efficient operator is possible, ex-
ante regulation can dilute incentives for entry and thereby create a regulatory barrier to the 
emergence of sustainable competition. To make the first criterion operational, ETNO has 
proposed a two-stage approach.2 It would start with an empirical analysis of the degree to 
which operators in Europe or worldwide have built out competitive networks in similar cir-
cumstances and in prospectively viable economic conditions. 3 The importance of such em-
pirical evidence is also underlined by Cave, Stumpf and Valetti in their economic expert 
study.4 In absence of empirical evidence of replication, this analysis could be complemented 
with cost analysis based on cost models. 
 
It is inappropriate to look for evidence of “frequent” or “immediate” entry in the context of high 
and non-transitory entry barriers as Recital 9 of the draft Recommendation suggests. E-
communications markets are characterised by upfront investment, economies of scale and 
scope and often by the presence of a limited number of operators. Entry leading to a sus-
tainable competitive market outcome will therefore always be limited in number and gradual, 
not ‘frequent’ and ‘immediate’. The wording of Recital 9 is inappropriate and should be 
amended to not give a carte blanche to a further extension of ex-ante regulation. 
 
• Timeframe for assessment of the second criterion 
 
It should be clearly stated that an analysis of the second criterion involves an assessment of 
market developments beyond the period of the current market review. A prospective analysis 
can only be achieved in a medium-term perspective. The second criterion should be used to 
also take into account mid – to long-term developments that would not be taken into account 
in a prospective analysis of SMP. It then has a clear added value to the SMP-test which al-
ready includes the assessment whether a market is effectively competition in a prospective 
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analysis. As long as there is a sufficient degree of certainty that the market tends towards a 
competitive outcome, the development can require some time to reach its full effect.  
 
Against this background, ETNO also encourages the Commission to delete the ‘rule of 
thumb’ in the explanatory memorandum that “In general, the later effective competition is 
expected to materialise in the future, the more likely it is that the second criterion is fulfilled.”5 
 
It is not the timeframe which is decisive but the degree of certainty that the market tends to-
wards a competitive outcome. If the market is expected to achieve sustainable competition 
by itself, for instance in view of technological developments and judging from experience in 
other markets, regulatory intervention would only distort incentives for market players and 
risk to impede this development.  

3. The “modified greenfield approach” 
 
ETNO welcomes the proposed ‘modified Greenfield approach’ in dealing with market seg-
ments but insists that it should start from an analysis of market failure on retail markets. 
 
We note that the Commission proposes a sequential approach to market analysis, starting 
with the market most upstream in the vertical supply chain and analysing markets further 
downstream taking into account measures imposed on that market. The purpose of this se-
quence to limit regulation to wholesale markets and intervene in as little wholesale markets 
as possible is welcome. It coincides with ETNO’s comments to the call for input where we 
observed that  
 

“certain wholesale markets can be seen as providing ‘basic components’ which other 
wholesale products that may fall into a different relevant market rely upon. This sug-
gests a sequence of analysis in the context of the Recommendation and at national 
level which starts from markets that can be seen as building blocks for ‘higher level’ 
wholesale products.”6 

 
The explanatory memorandum should recall in this context that the purpose of any regulation 
eventually is to remedy an identified market failure at retail level. This is also the starting 
point for the economic expert study for the Commission by Cave, Valetti and Stumpf. 7 To 
avoid that NRAs right away focus on perceived problems on wholesale markets, the Com-
mission should clearly highlight that a sequence of market analyses following the ‘modified 
Greenfield approach’ will only be initiated in the case that, absent regulation, market failure at 
retail level is present that causes substantial consumer harm.  
 
In addition, we suggest that an explicit assessment of the end-users situation as to choice, 
price, quality and innovation is introduced when NRAs analyse national markets and impose 
obligations. NRAs should, in addition to identifying SMP operators and the market problem, 
be required to demonstrate that the policy objectives of the framework, namely Art. 8 (2) b) 
Framework Directive will not be achieved unless ex ante obligations are imposed or main-
tained. Both the Commission Guidelines for market analysis and the Recommendation on 
relevant markets should include wording to this effect.  
 
Such emphasis on the market outcome for end-users is also in line with the development of 
EU competition policy as reflected in the Commission’s intention to stronger take into ac-
count the results of a dominant firm’s behaviour on consumer benefits in the context of es-
tablishing exclusionary abuses under general competition law.8 In the field of ex-ante regula-
tion where no proof of an abuse is required for intervention, this link to the interest of end-
users is even more adequate to not sanction or impede behaviour that increases end-user 
benefits.    
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4. Definition of sub-national markets in line with competition law principles 
 
Different geographical market conditions have to be reflected in regulatory practice.  The 
Commission should in this context encourage the correct application of competition law 
methodology in the definition of sub-national markets to better focus regulation. 
 
In the present round of market analyses, NRAs appear to not consequently follow the Com-
mission’s SMP guidelines with regard to geographical market definition. They largely con-
tinue to define national markets even though conditions of demand and supply are in many 
Member States determined by regional factors, notably the actual or potential reach of alter-
native networks.9 As a result, NRAs continue to apply disproportionate regulation in areas 
with higher competition intensity. Where the application of competition law criteria for market 
definition would lead to sub-national markets but operators are still designated as SMP on 
the basis of a national market, this limits them in their ability to compete on price, quality and 
innovation, in turn reducing the benefits the consumer can derive from competition. 
 
In the Commission economic expert study Prof. Cave, Stumpf and Valetti come to the con-
clusion that 
 

“..where differential network build-out creates clear and persistent divisions in a 
Member State, so that one area is likely to exhibit SMP in a market, while another 
does not, there is a good case for reflecting this difference by defining separate geo-
graphic markets.”10 

 
It remains unclear against this background, on what basis the Commission concludes that it 
“continues to see it in general as valid to define a market that spans the Member State”11 
ETNO encourages the Commission to no longer include this sweeping statement in the ex-
planatory memorandum. In addition, we propose to the Commission to undertake a more in-
depths analysis of the treatment of possible sub-national markets in line with competition law 
principles in 2007. 

5. Cooperation between NRAs and NCAs 
 
On page 12 in the draft Explanatory Memorandum, the text on cooperation between NRAs 
and National Competition Authorities (NCAs) remains unchanged, stating that  

“In practical application NRAs should consult with their [.] NCA and take into account 
that body’s opinion when deciding whether use of both complementary regulatory 
tools is appropriate to deal with a specific issue, or whether competition law instru-
ments are sufficient.” 

This cooperation should be strnegthened and NCA consultation should be made mandatory. 
In all Member States, the opinion of the NCA should carry heavy weight in the market 
analysis procedure, including decisions on obligations. However, such an increased 
cooperation should carefully avoid that the bodies are ’competing’ for regulation as well as 
double penalty. 

Strenghtening NCAs would be a small, but significant step towards the overall goal of the 
framework to eventually replace the sector specific ex ante regulation with competition law 
only. We think Art 16 of the Framework Directive gives sufficient room for the Commission to 
include a stronger recommendation of this nature in the revised Recommendation. 
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III. General Issues - chapter 2 of the consultation document 

1. Self-supply  

The Commission’s approach to self-supply in the context of wholesale market definition 
seems overly dogmatic and unjustified in view of the purpose of ex-ante regulation to pro-
mote competition for the end-consumer. If two services relying on different platforms are in 
the same market, then normally wholesale inputs to these services should also fall in the 
same market.12 

1.1. Example of transit services13 

In cases where competitors provide the same self-supply services as the incumbent, the 
Commission suggests analysing whether they have enough capacity and how likely competi-
tors are to provide the services quickly to third parties.  

The Commission’s view is that these conditions are unlikely to be fulfilled in practice, and that 
self supply by alternative operators should therefore generally be excluded from the market 
definition. ETNO does not support this general view as no evidence is given to support it. It is 
worth noting that in a study carried out for the Commission, Hogan & Hartson and Anaylsys 
raise two important reservations against this concept. Firstly, why consider how likely com-
petitors are to enter the market, but not incumbents? Secondly, is it really appropriate to take 
the view that competitors generally do not have enough spare capacity to quickly provide a 
commercial product, whereas the incumbent does?14 Subject to the assessment in each indi-
vidual case, competitors’ self-provisioning should be included in the market definition to take 
account of all competitive constraints on the largest operator. Otherwise, regulation risks to 
be upheld 15 even in markets where the incumbent holds insignificant market share such as 
in many EU markets for transit services - because the market definition is de facto provider-
specific.  

1.2. Example of the broadband access market 16  

The most debated issue of NRF implementation in the context of self-supply has been the 
question of the treatment of existing alternative broadband technologies in the context of 
market 12 (market 6 of the draft Recommendation).  

This was the issue at stake in the analysis of lower quality bitstream in the Netherlands.17 In 
such a case of widespread infrastructure-based competition (in this case supplemented by 
the availability of LLU offers), an identification of a wholesale broadband market susceptible 
to regulation is not justified, as the three criteria for applying regulation are not fulfilled. If, as 
OPTA, a national NRA does not apply the three criteria at national level, it has to take into 
account pricing constraints by the alternative platform at retail level in its market analysis. 
Otherwise, additional regulation would apply despite an already competitive outcome for the 
end-user absent regulation, a clearly disproportionate result. 

Hogan & Hartson and Analysys rightly identify a “regulatory circularity” in the definition of 
market 12 which according to the Recommendation includes “other wholesale access pro-
vided over other infrastructures, if and when they offer facilities equivalent to bit-stream ac-
cess”. ETNO supports the study’s findings that because one type of broadband access (bit-
stream) is already regulated and the other, in most cases cable, is not, the search for any 
evidence of direct supply-side substitutability between these different technology platforms 
may be futile. For as long as access to a technological platform is not regulated and manda-
tory, there are likely to be few applicants for this service and, hence, there will be no evi-
dence or realistic prospect of customer switching between the two platforms. 
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Instead of constructing a lack of market power via indirect pricing constraints on a technol-
ogy-specific wholesale market ‘created’ by regulation as the EC suggests, ETNO proposes to 
– based on an analysis of the retail market situation – include the alternative platform (cable) 
in the assessment of the 3 criteria at national level. In case the three criteria test is not being 
conducted by the NRA, competitive pressures on the retail market should be taken into ac-
count in market analysis to avoid an SMP-designation at wholesale level despite a satisfying 
outcome for the end-user because of competition at retail level. Otherwise a situation could 
arise in which technologies by alternative operators attain substantial market shares or even 
SMP without being regulated, while incumbents using established technologies remain sub-
ject to ex ante obligations as the relevant wholesale market definition remains unchanged.18 

Should the new Recommendation nevertheless maintain the same approach to the treatment 
of alternative platforms in the context of the wholesale broadband market, it should at least 
be clearly stated that any regulation of the SMP-player on the wholesale market should not 
put him at a competitive disadvantage on the retail market vis-à-vis other, possibly even 
more successful players based on alternative platforms. Clearly, in case one platform is 
dominant on the retail broadband market, an access regulation of the other platform compet-
ing at retail level would lose all justification. 

2. Bundling 
 
We welcome the Commission’s acknowledgement that bundling is in many circumstances to 
the benefit of consumers and not negatively impacting competition.  
 
This leads to another observation in the context of bundling: the move to convergent product 
bundles will be an important driver for consolidation on the e-communications markets. 
Regulatory measures that specifically target individual product bundles, whether at retail or 
wholesale level, are not an appropriate tool to manage this transition. It would decrease effi-
ciency of the market and negatively affect consumer benefits if regulators attempted to artifi-
cially slow down the trend of consolidation by perpetuating or specifically devising access 
regulation to ‘assist’ operators which are currently only offering a part of the bundle to pro-
vide the whole bundle, despite effective competition at the retail market between sustainable 
and efficient integrated operators or consortia.19  
 
Regulators and the Commission should observe whether new product bundles emerge as 
separate retail markets justifying a treatment as new and emerging markets (s. below, 4.).  

3. NGNs 
 
Our comments will address the impact of a transition to NGNs or all-IP networks in the con-
text of individual markets where they arise. 

4. New and emerging markets 
 
As stated in earlier ETNO positions20, the current EU interpretation of the concept of new and 
emerging markets is not contributing to the objectives of the NRF to promote innovation and 
efficient investments in infrastructure as it renders the concept largely meaningless. It is not 
applied in regulatory practice by NRAs or Commission And has never been invoked in poten-
tial fields of application by NRAs. Already the Commission has expressed its opinion that 
services based on VDSL technology - many of which are still unknown today - do not form a 
new market in its view.21 
 
Under the current Commission approach, an NRA first has to define a separate product and 
services market, clearly distinguished from existing, regulated markets by an assessment of 
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demand and supply side substitution according to competition law methodology, before it can 
identify a new and emerging market. However, in the early stages of the development of a 
new infrastructure or service, precisely this market definition will be difficult to undertake.22 
Uncertainty over future demand and potential suppliers is characteristic for new networks 
and services and the full potential of new technologies is hardly used and often not visible in 
the early stages of market development. This could be taken into account by adopting a 
‘wait-and-see’ approach to new market developments as proposed by several observers.23 
Instead, an early, technologically neutral market definition which the Commission requires for 
emerging networks and services leads quasi automatically to the immediate inclusion of new 
networks and services in the scope of ex-ante regulation.  
 
The Commission does not discuss other concepts in substance and has repeatedly ruled one 
of those out explicitly as a policy option for the current review.24 A way to further operational-
ise the concept of new and emerging markets in order to foster investment and to avoid the 
difficulties in market definition inherent in the current concept has been developed by aca-
demics already in 2005 and further developed 2006.25 26  
 
Next to this more fundamental concern over the current interpretation of the emerging mar-
kets concept, we would like to point to a wording error in Recital 5 of the draft Recommenda-
tion. The Recital states that if three criteria are not met, emerging markets “should not in 
principle be subject to ex ante regulation”. The words ‘in principle’ should be deleted. If an 
NRA does not determine that the three criteria are met on a particular market, this market is 
not covered by ex-ante regulation. Otherwise the criteria for regulating new markets would be 
less stringent than those for the regulation of existing markets where the three criteria have 
to be fulfilled. 

 
IV. The list of relevant markets 
 
As explained in more detail in our comments on the call for input, the Recommendation fulfils 
an important purpose if it can be used as a harmonising and better regulation tool to restrict 
NRAs’ ability to intervene in additional markets than those thought to require regulation in all 
or most EU markets in the period of application of the second Recommendation (2007 - 
~2011).   
 
Accordingly, a market should be removed from the list of relevant markets if there is a ten-
dency towards competition in the more advanced national e-communications markets, based 
on a forward looking analysis of the 3 criteria.  
 
Cave, Valetti and Stumpf adopt a different approach in their study by looking at the markets 
in a “representative Member State”. We believe that the focus on more advanced markets for 
the purpose of compiling the list of markets seems more appropriate. Over time, less devel-
oped markets will display similar characteristics than the markets which are further advanced 
today.27  
 
The Commission does not explain clearly what its reference point for the application of the 3 
criteria at a European level is – whether a representative Member State, a more advanced 
Member State or - which would make the update of the Recommendation a largely worthless 
exercise - the least advanced EU Member States. ETNO encourages the Commission to 
give itself and stakeholders account of this underlying measurement. In doing so, it should be 
kept in mind that NRAs may apply regulation on markets no longer in the list if they can 
prove the 3 criteria are exceptionally fulfilled on their national market. 
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1. Deregulation on retail markets 

1.1. Markets 3 - 6 
 
ETNO welcomes the removal of markets 3-6 in the proposed Recommendation. On these 
markets, deregulation is already underway in the present round of market analysis in many 
EU countries and a removal from the list of relevant markets is overdue. Technological de-
velopments such as the move to IP-based networks and services further lower barriers to 
entry in these markets. 
 
Some call for continued regulation of these markets, despite the fact that the 3 criteria are no 
longer fulfilled. 28 Any remaining “safeguard regulation” would, however, be in direct conflict 
with the EU regulatory framework and the Commission’s principles for identifying markets 
susceptible to ex-ante regulation. It would deprive consumers of the benefits of unfettered 
competition on retail markets including demand-driven offers by the largest network operator. 
Competition law and, where applicable, ex-ante wholesale regulation provide the appropriate 
safeguard against potential anti-competitive behaviour such as price squeeze and unjustified 
bundling.29  

1.2. Market 1 of the draft Recommendation 
 
On market 1 of the current draft Recommendation (1 and 2 of the Recommendation in force), 
a forward looking analysis of the 3 criteria equally calls for a deregulation. 
 
A thorough deregulation at retail level would reflect the principle of the NRF that regulatory 
controls on retail services should not be imposed where relevant wholesale measures – and 
ex-post competition law - achieve the objectives of the framework.30 In ETNO’s view, already 
today competition law would be sufficient to deal with anti-competitive development in retail 
access markets such as the risk of excessive pricing in areas where only one fixed network 
infrastructure exists.  
 
Moreover, a forward-looking analysis in particular of the first and second criterion clearly 
points towards a need for removal of market 1 (1 and 2 of the current Recommendation) from 
the list of relevant markets.  
 
The Commission concludes that there is no tendency towards effective competition for nar-
rowband PSTN-based access to telephone networks. However, a prospective analysis of 
tendency to competition should not limit itself to a static assessment of PSTN-based narrow-
band access. It should also take into account the market and technological developments 
towards all-IP networks. Furthermore competitive pressures from other platforms which are 
not part of the market as such, such as mobile, have also to be taken into account when ana-
lysing entry barriers.31  
 
The Commission states that broadband access does not constitute a substitute for narrow-
band access as many narrowband customers do not currently envisage upgrading to broad-
band. However, new business models often driven also by the incumbent operators (such as 
stand-alone broadband connections) make a switch to broadband more attractive for voice-
only customers. Eventually, in the move to all-IP networks consumers will not only opt for IP-
based services only where they want internet access or new services, but also to only pur-
chase voice services. Eventually, consumers will be migrated to an IP-network and use it for 
(IP-) voice telephony and the PSTN will be replaced with IP-based voice solutions also for 
those consumers which have not opted for an IP-voice product before.  
 
As a result, the relevant wholesale products for ‘voice-only’ customers change. Broadband 
connections providing VoB or VoIP solutions already start to act as a powerful competitive 
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constraint on more advanced markets. For broadband services like voice over broadband, 
wholesale products like LLU, shared access or where applicable, bitstream access are suffi-
cient to remedy any possible market failure at end-user level as they lower market entry bar-
riers and allow the development of effective competition. This is also recognised by the 
Commission.32 
 
Therefore, market 1 does not fulfil the 3 criteria both in terms of sufficiency of competition law 
and in view of market developments to be taken into account in a prospective analysis,.  

1.3. The minimum set of leased lines 
 
ETNO supports reduction of the minimum set of leased lines to a ‘null set’ and concurs with 
the reasoning of the Commission. The corresponding wholesale markets, in particular mar-
kets 13 and 14, are mostly effectively competitive. In some cases, ex-ante access regulation 
at wholesale level alleviates the need for a retail minimum set.  

2. Wholesale markets  
 
The impact of wholesale regulation both in relation to one-way and two-way access situa-
tions will become more complex to assess due to the convergence of networks and services 
and the interaction of regulation and investment in new networks. 
 
With the ongoing transition to IP-based networks, retail services in the e-communications 
sector will in the future be characterised by multi-product offerings and bundles including 
consumer access, leading to increasingly broad and potentially overlapping product mar-
kets.33 The Commission acknowledges this development of ‘potentially wide-ranging retail 
markets’. 34 It should resist calls for regulation in specific market areas where competition 
problems are perceived to exist at retail level today.  

 
Special care should be taken to ensure that wholesale regulation, by providing low-cost ac-
cess to assets in order to remedy a perceived market failure in one market segment, does 
not adversely affect other retail services which are already provided in a competitive envi-
ronment, or pose an obstacle to investment in alternative or upgraded infrastructure.  

2.1 Markets 5 and 6: ULL and wholesale broadband services 

2.1.1 A consistent approach to regulation of broadband markets 
 
ETNO would like to emphasise that a consistent and proportionate regulatory treatment of 
broadband markets is key for the development of competition, investment in and penetration 
of broadband and thereby an important policy issue for the EU economy as a whole. 
 
To understand the challenges to regulation of LLU and wholesale broadband access, it is 
useful to think of these two markets not as genuine markets but recall that the markets have 
been created as remedies for regulatory purposes. The markets have been included in the 
first Recommendation to enable NRAs to intervene in view of a perceived lack of competition 
at retail level. It is very difficult for these two markets to evolve towards a competitive out-
come by themselves, given the specific market definition which moreover relates mainly or 
exclusively to one platform, the fixed access network (s. above, II. 1. - this has been high-
lighted by Hogan Hartson and Analysis in the context of self-supply.35) 
 
As a result, the focus of regulators should not lie on promoting competition on these markets, 
to the benefit of competitors but to impose the related remedies (LLU or bitstream access) in 
so far as they are still necessary to achieve competition at retail level.  
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We recall that the “modified Greenfield approach” mentioned in the Recommendation is use-
ful in order to reflect this approach if the appropriate link to the retail level is made. This also 
requires that inter-platform competition at retail level should be taken into account already at 
the stage of an assessment of the three criteria for these wholesale markets, or, where this is 
not the case, be incorporated in market analysis (s. above, II. 1.). 
 
In regulatory practice, in most cases the same alternative operator demands both types of 
services (LLU and bitstream access) at the same time, but in different geographic areas. In 
more densely populated areas, a competitor will use LLU whereas in remote areas where 
investments are much higher he will use bitstream or even resale services. The relationship 
between the costs of the various options is the main driving force in order to choose amongst 
those services.  
 
The question whether the products in market 5 and 6 are subject to supply-side substitution36 
cannot therefore be separated from the geographic differences that operators take into ac-
count when making their investment decisions. Regulation in markets 5 and/or 6 should have 
the objective of granting access to the non-replicable legacy network element and only to 
this, to allow market entry for competitors in order to compete at the retail level.  
 
As a result, whenever retail broadband markets are competitive on the basis of full or shared 
unbundled access, market 12 should no longer be analysed for the purpose of ex-ante regu-
lation as it fails the three criteria test in the given geography. There are then no major barri-
ers to entry in this market (ULL-based competitors have overcome existing entry barriers) 
and there is a tendency towards effective competition, leading to a competitive market out-
come at retail level.  
 
We note in this context that the ‘ladder-concept’, an approach developed in the area of 
remedies and increasingly criticised by academics and experts37, should not affect and can-
not in any way override the 3 criteria in the choice of markets for ex-ante regulation.  
 
To ensure a holistic and more targeted approach to broadband market regulation the Com-
mission should incorporate the above principles in the Recommendation. In addition, ETNO 
invites the Commission to develop guidance on regional differentiation of regulation for 
broadband access, both in terms of market definition according to competition law principles 
and in terms of remedies (s. above I. 4.). 

2.1.2. Inclusion of different technologies in the wholesale broadband access market 
 
On the question of the treatment of existing competing infrastructures in the definition of 
market 12 of the current Recommendation, pls. s. above (II. 1- self supply).  
 
On the question of the inclusion of new and upgraded infrastructure, the explanatory memo-
randum suggests that advanced technologies, including VDSL, should not be excluded from 
the market definition notwithstanding the analysis of individual NRAs. This proposal coin-
cides with a trend among NRAs to intervene an enforce access upon owners of new or up-
graded infrastructure,  irrespective of how immature or promising in terms of its potential for 
increased competition and new services a new broadband access technology might be. 38   

 
The question of inclusion of new technologies in market 12 should be approached from a 
different angle. NRAs should assess whether a new technology has the potential to deliver a 
range of new services which belong to another category of products in terms of speeds, 
price, quality and functionalities. If this is the case, it becomes obvious that an opening up of 
these networks from the initial phases of their development is likely to hamper innovation on 
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these platforms and, more importantly, can delay or hold up the investment in these plat-
forms and services in the first place.39  
 
The usual argument behind an inclusion of new technology in the scope of access regulation 
is the fact that this technology will also be used to provide broadband services that currently 
fall in the scope of access regulation such as broadband internet access, thereby creating an 
(at least one-sided) substitution with existing broadband services. However, existing broad-
band services would only justify the opening up of new networks if existing wholesale prod-
ucts for broadband such as LLU or shared access can no longer be provided, for instance 
where the physical local loop disappears in the context of FTTx roll-out. Otherwise wholesale 
products based on the existing technologies, where necessary, would suffice to ensure com-
petition for these services.  
 
For those cases where new access technology completely replaces the existing network, 
Cave, Valetti and Stumpf make an interesting suggestion of limiting access to the bandwidth 
needed for the delivering of existing broadband services, leaving access to the high-speed-
part of the network to voluntary access agreements.40 In all other cases, technologies / ac-
cess platforms which are newly introduced in the market41 should not be subject to regulation 
until they are sufficiently established to allow an assessment of their impact on retail broad-
band services markets. 

2.2 Markets 7 and 8 - leased lines markets   
 
Leased lines are used mostly or exclusively to serve business customers. Competition in the 
business segment is particularly fierce in many EU markets and characterised by a high de-
gree of self-realisation by alternative operators especially for high bandwidths, including con-
nections to the premises of individual business customers. As concerns smaller bandwidths, 
the development of xDSL-based broadband access increasingly impacts upon leased lines 
take-up. This development could lead to an earlier deregulation also in terminating segments 
than has been envisaged until today.    

2.2.1. Trunk segments  
 

It remains unclear why this market is still included in the list.  
 
Trunk segments of leased lines are characterised by the existence of several, sometimes 
multiple parallel networks in most Member States and geographies. The market is character-
ised by over-capacity and has seen a sharp price decreases in the past and the largest op-
erators in some countries have less than 20% market share.42  
 
It has been found to be effectively competitive already now by almost half the NRAs that ana-
lysed the market.43 The Commission itself spots a tendency towards effective competition, 
but argues that this is not enough visible “across the EU”.  
 
This conclusion again seems to disregard the fact that the Recommendation allows NRAs to 
regulate on national or sub-national markets precisely where the development of competition 
is less advanced and the three criteria are still fulfilled. Here, the Commission’s lack of a co-
herent approach to measuring the fulfilment of the three criteria plays out in favour of identify-
ing a market for intervention which clearly tends towards a competitive outcome. The Rec-
ommendation cannot fulfil its role as a tool for better regulation and harmonisation in this 
way, but becomes a carte blanche for regulation on wholesale markets by NRAs.  
 
The economic expert study44 carried out for the Commission finds the market for high-
capacity leased lines does in any case not fulfil the three criteria. Low-capacity trunk seg-
ments are only considered for further regulation because the study advises a deregulation in 
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inter-tandem transit at the same time. Overall, the study sharply contradicts the argument for 
inclusion of the market by the Commission. 

2.2.2. Terminating segments of leased lines 
 

In line with the approach adopted by several NRAs and the economic expert study, terminat-
ing segments should be separated according to higher and lower bandwidths as these are 
satisfying different customer demand and are characterised by different conditions of compe-
titions.45 Very high bit-rate leased lines are typically characterised by intense competition 
also in the terminating segment.  

 
Vivid competition in the market for high-bit-rate terminating segments is underpinned by the 
continuous increases in sales in markets for leased circuits which can be attributed exclu-
sively to competitors. It can also be observed that in most Member States the prices charged 
by the incumbent for leased circuits have dropped significantly in recent years.46  

 
The market is characterised by substitution options on the demand side as well as overca-
pacities on the market for high-bit-rate transmission paths. In addition to the transmission 
route network, there are often numerous networks of alternative providers. Accordingly, a 
carrier can fall back upon several providers of transmission paths to select the most suitable 
offer. As a consequence, at least high bit-rate terminating segments should be deregulated 
and no longer included in the list of relevant market.  

2.3 Markets 2 - 4 – Interconnection in the fixed public telephone network 

2.3.1 Call termination 
 
ETNO has highlighted its general approach to a regulatory regime for efficient and reason-
able termination regulation in earlier ETNO positions which we would like to refer to.47  
 
We expect that some form of regulatory supervision will continue to apply in the medium 
term. The move to IP-based networks has not so far and is unlikely for some time to result in 
a change of charging mechanism for the termination of calls between networks. Any possible 
transition to a new charging mechanism in the transitional should be left to market parties’ 
negotiations and their ability to find appropriate technical and commercial solutions. 

2.3.2. Call origination  
 
This market is likely to undergo greater changes than call termination in the move to all-IP-
based networks in view of ‘always-on’ connectivity provided by today’s broadband connec-
tions. As the voluntary take-up and - in the future - migration of customers to all-IP-access 
solutions continues, traffic origination for narrow-band connections, whether for calls of inter-
net dial-up internet, will play an increasingly smaller role. If the market is kept in the Recom-
mendation, competitive constraints from broadband voice services at retail level will increas-
ingly have to be taken into account by NRAs in the analysis. Equally, call-by-call and pre-
selection obligations will lose significance during the relevant timeframe for this Recommen-
dation because users will use ‘multiple accounts’. Commercial agreements over exchange of 
IP-traffic can be expected to remove the need for regulation in this area when the next revi-
sion of the Recommendation is due.  

2.3.3. Transit services 
 
It is worth recalling that the transit market had to be covered in the first Recommendation as 
it was contained in Annex 1 of the Framework Directive. Arguably, the 3 criteria were not 



  

ETNO Reflection Document RD247 (2006/10)   13

fulfilled at the time and the Commission has already earmarked transit services as a potential 
candidate market for deregulation in the explanatory memorandum to the current Recomme-
ndation on relevant markets. 
 
Similar to the situation on market 14, multiple networks exist for the provision of transit ser-
vices and the market is characterised by over-capacity. The share of requests for intercon-
nection addressed at incumbent operators which concern transit is increasingly insignifi-
cant.48 Deregulation has been already proposed in the current round of market analysis by a 
number of NRAs.49 Entry barriers are not high and non-transitory as is shown by multiple 
entry which has taken place.   
 
It is the particular understanding by the Commission of the issue of self-supply as mirrored in 
the veto decision on the Austrian transit market50 and discussed above that may lie behind 
the inclusion in the current draft list of relevant markets. Yet even based on the same narrow 
understanding, in the economic expert study Stumpf finds that at least a part of transit ser-
vices, inter-tandem transit, should be deregulated. In an EU perspective, ETNO does not see 
any justification for keeping the market in the list.  

2.4. Mobile wholesale markets 
 
European mobile markets were characterised by infrastructure competition from the outset. 
The Commission has recognised in earlier reports that the highly competitive mobile markets 
have brought about a sharp decrease in prices for popular services such as calls and SMS.51  
 
Because of an overall competitive structure, mobile markets will deliver low prices, consumer 
choice and innovative and quality products also in new market segments where take-up by 
consumers is still less advanced. Against this background, ETNO in principle cautions 
against any regulatory intervention in individual segments of mobile markets. In particular, 
 

 The proposed extension of regulation to sms-termination is unjustified as competition on 
retail markets is highly developed and differentiated.  

 
 Mobile access and origination should be deregulated in line with the findings of the 

Commission’s economic expert study.  

2.4.1. Market 10: mobile access and origination 
 
• An important role for the Recommendation 
Before showing that the three criteria are not fulfilled for this market, ETNO would like to wel-
come the specific request for input by the Commission and underline the crucial role of the 
Recommendation in the context of this particular market. 
   
We earlier referred to (de-)regulation on the mobile access and origination market as the 
‘litmus test’ for the capacity of European regulators to adequately deal with markets under 
the NRF which have a market structure common to many non-e-communications industries 
and which are not marked by legacy advantages for a former monopolist operator.  
 
Yet some regulators and the ERG52 seem to favour the introduction of a system of adminis-
tered access-based competition as devised for the opening up of fixed monopoly networks 
also on mobile markets, imposing massive direct and indirect regulatory costs upon the in-
dustry. In a recent Art.-7-notification, the Commission strongly criticised such an access re-
gime proposed by an NRA, the notification was subsequently withdrawn.53  
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These trends underline why the decision whether to maintain the market for access and 
origination in mobile networks on the list of relevant markets matters in particular.  
 
The Commission is not in all cases in the position to veto unjustified regulation on this market 
within the given short timeframes under Art. 7, especially if complex concepts such as oli-
gopolistic dominance are involved as in this market. By removing the market from the list it 
would require NRAs to first carry out the three criteria test on the mobile access market if 
they intend to set up a regulatory access regime. Then the far-reaching decision to subject 
the mobile sector to access regulation – resulting in stakeholders that rely on this regulation, 
making it  in ETNO’s experience very hard to dismantle the regime once it is put in place – 
would at least be subject to the appropriate test, namely whether ex-ante regulation is justi-
fied at national level. As a consequence, the Commission would have an effective veto 
power over any regulation taking place on the market. This would be a more acceptable out-
come in view of better regulation principles as intervention, if any, would be better justified.  
 
 
This would not exclude intervention by individual NRAs due to national market circumstances 
and would promote good regulatory practice. 
 
• The three criteria 
It is surprising that market 10 (15) still appears in the draft Recommendation given the Com-
mission’s own analysis in the explanatory memorandum and the findings of the economic 
expert study.  
  
In its explanatory memorandum, the Commission finds that the market is effectively competi-
tive in most Member States.54 This finding alone should lead to a deletion of the market from 
the list.  
 
As highlighted earlier, the mobile market has been characterised by sustainable infrastruc-
ture competition from the outset. Existing barriers to entry have been overcome by a number 
of players making replication of mobile network infrastructure the norm. Spectrum constraints 
in mobile telephony have been relaxed over the past decade and entry barriers are likely to 
decrease further in the future, with additional spectrum being made available.55 56 Even more 
than a tendency towards effective competition, the existence of effective competition in the 
large majority of Member States has been established, meaning that the second criterion is 
not fulfilled from a European viewpoint. 
 
In recent years mobile markets have seen the entry of new players and numerous new busi-
ness models at wholesale level have evolved without regulatory intervention. Entrants usu-
ally negotiate their network access based on a service-provider or MVNO model and often 
have a strong brand and consumer base (such as Virgin in the UK or Aldi in Germany). The 
trend towards co-operation of mobile network operators (MNOs) with retailers is likely to con-
tinue in most national markets. Economies of scale of their network and excess capacity act 
as incentives for MNOs to enter into such arrangements.  
 
In its explanatory memorandum, the Commission does not evaluate the third criterion with 
regard to mobile access. ETNO maintains that also the third criterion is not fulfilled in all but 
exceptional cases. In a multi-platform environment, competition law can effectively rein in 
abuses of market power resulting from a single or joint dominant position and protect con-
sumers against excessive pricing or other abusive behaviour. The specificities of some fixed 
local access networks and network effects in two-way-access situations that single out these 
areas in difference to other sectors of the economy are absent for access and origination in a 
multi-platform environment. MNOs are not monopolist providers of a network.57 It is worth 
recalling that in the US access regulation in the fixed network was largely abolished based 
on the existence of two parallel infrastructures. 
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Finally, the explanatory memorandum should not create the impression that the absence of 
MVNOs is in itself a sufficient reason for regulatory (or competition law) intervention. To jus-
tify wholesale regulation on mobile markets, regulators should prove a market failure on retail 
markets that justifies intervention in the related wholesale market. Absent SMP on the retail 
market, not granting access to a new entrant cannot have an anti-competitive effect.58 NRAs 
which decided not to intervene in the market have referred to vivid competition in the mobile 
retail market. The Commission should therefore underline that any intervention at wholesale 
level must be justified by substantial consumer harm on retail markets absent regulation.  
 
Should competition problems be perceived which exceptionally require ex-ante intervention, 
NRAs have the ability at any time to define relevant markets outside the list. In any case, 
competition authorities could intervene under general competition law.59 

2.4.2. Market 9: termination for voice calls and sms 
 
• SMS 
 
ETNO encourages the Commission to fully take into account specificities of both sms and 
mobile voice calls when analysing the need for ex-ante regulation, such as the larger propor-
tion of mobile-to-mobile traffic for sms in comparison to voice calls.   
 
Sms-termination is not a direct substitute for voice termination and vice-versa from the per-
spective of the operator requesting termination of a particular short message or call. Substi-
tution between the two services at retail level which could affect market definition at whole-
sale level via pricing constraints from the other product is not discussed by the Commission. 
The Commission refers instead to a “similar market failure” as a reason to include both ser-
vices in the same market. As under the NRF markets are defined according to competition 
law criteria, the ‘market definition’ appears more like a market clustering.  
 
In ETNO’s view, the sms-termination market does not justify inclusion in the Recommenda-
tion.  
 
The Commission does not explain which negative impact the alleged market failure in whole-
sale sms-termination has on the consumer. Sms are provided largely on a symmetric basis, 
i.e. between mobile operators, on an overall fiercely competitive market. Tariffs for data ser-
vices are part of the service bundle offered to the customer, putting pressure on prices in 
view of a competitive end-user market. Regulation should not intervene in specific wholesale 
arrangements of an industry characterised by a competitive retail market.  
 
In the current round of market analysis, most NRAs have accordingly limited their market 
analysis strictly to voice call termination and have not identified competition problems for 
sms-termination.60 The Finnish NRA has even explicitly refused to extend the scope to SMS 
and other data communications.61 
 
The French regulator who has proposed a detailed regulation of sms-termination has identi-
fied an unchanged price for single sms as a competition problem at retail level.62 It did not 
judge sufficient that targeted tariff packages for heavy users allowed for low retail prices and 
brought down overall prices for sms because less price-sensitive customers paid slightly 
higher charges. However, these are features of healthy competition which do not justify inter-
vention by NRAs in tariff structures.  
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• Voice calls 
 

ETNO notes that the majority of arguments for the sole application of competition law on the 
market brought forward in the debate on the inclusion of market 16 in the context of the first 
Recommendation are still valid. Mobile communications essentially involve a demand for a 
service package, when seen from an end customer perspective. This package includes net-
work access, call origination and call termination. The overall mobile market is characterised 
by effective competition which makes a singling out of a specific competition problem prob-
lematic. Also, end customers choose their mobile network operator not just based on the 
rates for outgoing calls but to a certain extent also on the cost of incoming calls. End cus-
tomers therefore have an effective way to exercise significant indirect competitive pressure 
on the prices for mobile call termination. In the past, this aspect has not been taken suffi-
ciently into account, and thus the question of a valid market definition remains unanswered. 
 
Increasing opportunities for end customers to switch to alternative products offering some 
degree of mobility, such as VoIP or W-LAN, only add to the competitive pressure exercised 
by the end customer. Thanks to market and technological progress market entry barriers are 
increasingly being removed and existing competition bolstered further. ETNO expects, how-
ever, that some form of ex-ante regulation will apply to the market in the medium term. Po-
tential for deregulation of market 16 should be monitored at European and national level. 

2.4.3. Wholesale International Roaming  
 
Market 11 should be removed from the draft list of relevant markets. Its inclusion in the draft 
Recommendation, coupled with a lack of analysis of the three criteria on the part of the 
Commission, is surprising and shows a worrying disrespect for the principles of the EU regu-
latory framework in force on the part of the Commission.  
 
Recent regulatory analysis of market 17 shows that the market does not fulfil the 3 criteria for 
sector-specific regulation as it has, beyond showing a tendency towards effective competition 
(2nd criterion), already been found to be effectively competitive by all NRAs that have ana-
lysed the market so far.63  
 
The Commission states that a decision on an inclusion of the market in the Recommendation 
has to be taken in the light of other initiatives such as the Roaming regulation proposed to 
EU Parliament and Council in July 2006. ETNO reiterates for all eventualities that the inclu-
sion of a market in the Recommendation is governed by the framework and accordingly by 
the three criteria not by political decisions around a possible Roaming regulation. An inclu-
sion in the list without fulfilment of the three criteria would constitute a permanent and delib-
erate breach of EU law by the Commission. 

2.5 Market 12 – broadcasting transmission services II  
 
ETNO welcomes that the Commission has specifically asked for input on market 12 (in the 
following: market 18). The market has raised particularly complex questions in NRF imple-
mentation. An analysis of the market context for broadcasting transmission services clearly 
shows that market 18 should no longer be included in the list. 

                                                 
II KPN does not support the removal of market 18 from the Recommendation  
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2.5.1 Market 12 is a only a part of audiovisual markets 
 
The first particularity of this market comes from the fact that it is just a small part of a larger 
group of markets that do not systematically fall into the framework for electronic communica-
tions, but into the media and audiovisual world.  
 
Few NRAs have issued a market analysis on market 18. And for legal reasons of compe-
tency, most of them have just focused on some isolated platform-segmented parts of it. But, 
when reviewing the need for regulation of this market, the European Commission should take 
into account all other types of existing regulation and European policies in this field. The ab-
sence of any contribution on this market in the economic study published by Commission, as 
well as the very few numbers of market analysis finalised by NRAs demonstrate the serious 
difficulty of considering this market in an isolated manner. 
 
Audiovisual markets are indeed mainly composed of a value chain dealing with media con-
tents and advertising contents, where media companies act as the central actor. This is rele-
vant when reviewing the need for regulation of market 18 as there is considerable buyer 
power (s. below). For some parts of the market such as terrestrial broadcasting, it can even 
be viewed as a retail market with content providers as powerful buyers, merely purchasing a 
transmission or distribution service as an end user (comparable to an end-user purchasing a 
leased line). What can be seen in practice where NRAs have analysed the market is that the 
sale of transmission capacity is regulated without considering whether other wholesale chan-
nels could be an alternative. This is not in line with the Regulatory Framework prescribing 
that wholesale measures have to be considered before taking any retail measures.  
 
The market is strongly related to the highly competitive media markets where broadcasters 
and content providers have abundant choice in different transmission and distribution plat-
forms. The analysis of market 18 cannot avoid starting from the analysis of the audiovisual 
market and cannot ignore the regulatory environment that is already imposed on it.  

2.5.2 The market does not fulfil the three criteria 
 
All recent intra-platform mergers in Europe have been approved by both European and na-
tional competent authorities based on the fact that competition between cable, DSL, satellite 
and terrestrial broadcasting was strongly increasing in the short- or mid-term. In view of 
emerging platforms such as xDSL broadcasting transmission (and others such as DVB-T) in 
addition to several existing platforms, the structure of the market is tending towards effective 
competition. 
 
In that context, ETNO is wondering which competition problem the European Commission is 
trying to solve by suggesting an ex ante regulation on this part of the global audiovisual set of 
markets.  
 
Also it is unclear what sense there would be to regulate ex-ante markets reduced to single 
platforms. Even for individual technical platforms, competition is able to develop independ-
ently from any ex-ante measure. Unlike mass-markets of telecommunications, transmission 
services are indeed markets where customers (private and public broadcasters) are few, and 
often bigger than the technical broadcaster. The countervailing buyer power of customers 
has even been recognized by some competition courts in countries where ex-ante regulation 
was however introduced for terrestrial broadcasting. 
 
On terrestrial broadcasting services, these customers, especially when having the control of 
their frequencies, are indeed able to organise competition for their technical transmission 
service. And where some competition problems were found, competition courts were able, 
years before regulation, and when customers asked for it, to impose remedies such as ac-



  

ETNO Reflection Document RD247 (2006/10)   18

cess offers. Unlike other telecommunication sectors, competition authorities might moreover 
have a longer and better knowledge of this market and the global media markets than NRAs, 
which often do not have the competence over the audiovisual side of the market. 
 
Also on other platforms, there is no reason to maintain market 18 in the Annex for retail pur-
poses as described above. Content providers can purchase retail transmission services on a 
market where IP-technology and digitalization leads to abundant availability of capacity.  
 
Care should be taken that deletion of market 18 from the list is not contradicted by introduc-
ing a form of regulation of broadcasting transmission services on markets 12 or 11, which 
would be as inappropriate as in the current context of market 18, and even aggravated by the 
current treatment of the market. 
 
Finally, at least technical terrestrial broadcasting services are services with no network ex-
ternality: covering an area does give any advantage in covering another area. Persisting bar-
riers to entry are hence very doubtful to exist per se, unless they are artificially introduced 
either by the customers, or by other regulatory provisions, in which case it seems strange to 
solve them by adding an additional contradictory regulatory provision rather than removing 
the first one. 
 
As a result, the three criteria are not fulfilled on market 18 as defined in the draft Recom-
mendation, even if it were limited to individual platforms. The market should be removed from 
the Recommendation. 

2.5.3 What goals for ex-ante regulation of specific technical platforms? 
 
For the eventuality that the Commission should nevertheless decide to keep the market in 
the list with regard to specific technical platforms, it should take into account that the market 
conditions of market 18 differ very much from member-state to member-state. In some coun-
tries the competition between platforms is fierce while in other countries the opposite is true. 
 
If the market 18 was left to cover only wholesale markets of terrestrial broadcasting, where 
no bottleneck of access exist, the Commission should first clearly indicate the reasons for a 
specific regulation of this market, while at the same time it recognises the right for other ac-
tors in other platforms to merge. Then it should set the goals that ex-ante regulation wants to 
reach, ask NRAs to demonstrate that these goals are not already met by the market, and 
issue a guidance to NRAs to ensure that no other regulatory or legal provision (spectrum 
management, type of licence allocation, national DTT planning, allocation of digital dividend, 
etc.) prevents their achievement.  
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