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Executive Summary: 
Functional separation on a voluntary basis – irrespective of the underlying 
reason – should remain the decision of individual companies.  ETNO is con-
cerned that current Commission discussions on a potentially mandatory 
functional separation remedy are out of touch with the realities of today’s 
competitive multi-platform telecommunications markets. It would damage 
prospects for deregulation by creating artificial business units in need of 
permanent regulatory oversight and lead to an increased fragmentation of 
the European market.  The current elaborate set of remedies already aims at 
ensuring non-discrimination. Shortcomings in national implementations 
would be aggravated, not solved, by putting another remedy at the disposal 
of the regulator. Such an irreversible tool is far more costly and disruptive 
than other remedies under the current EU Framework. It is likely to result in 
underinvestment and creates uncertainty while Europe’s broadband devel-
opment requires massive investment in NGA.     
ETNO takes a strong view against the introduction of a functional separa-
tion remedy and until the review of the EU framework takes place, Member 
States and NRAs should refrain from enforcing such far-reaching measure 
unilaterally. 
 
ETNO, the voice of European Telecommunications Network Operators, 
wishes to present its opinion on regulatory functional separation, based on 
the vast experience of its Member companies on the EU electronic communi-
cations market.  
 
ETNO is concerned that the plans currently discussed in the Commission 
for a new and potentially disruptive functional separation remedy in the 
electronic communications framework are out of touch with the realities of 
today’s increasingly competitive and multi-platform telecommunications 
markets described in the Commission’s 12th implementation report. Func-
tional separation on a voluntary basis - irrespective of the underlying rea-
sons – should remain the decision of individual companies. Mandatory 
functional separation, whether imposed by National Regulatory Authori-
ties (NRAs) or other public authorities, affects network investment, overall 
quality of service and innovation, potentially reducing the benefits of rapid 
broadband development for EU consumers and businesses. It would more-
over damage prospects for deregulation in the sector by enforcing the crea-
tion of artificial business units in need of permanent regulatory oversight.  
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ETNO also observes with great concern that the EU debate is fuelling a num-
ber of national ‘separation’ initiatives by NRAs in Member States, e.g. Italy 
and Sweden. In case these plans are realised outside the existing EU regula-
tory framework which does not include a functional separation remedy, the 
outcome will be an increasing fragmentation of the European market.   
 

Improving the functioning of the regulatory framework 
 

No thorough analysis has been presented by the Commission to date why 
an additional functional separation remedy should be introduced in the re-
view of the EU Regulatory Framework. The main objective put forward by 
the Commissioner in this context is the enforcement of non-discrimination. 
Beside their home market, ETNO Members are active on many EU markets 
as new entrants and have an own interest in an effective non-
discriminatory regime, where this is justified under the EU Framework. 
The current rules already contain a set of remedies aimed at ensuring non-
discrimination. Our Members observe that no systematic problems linked 
to the EU regulatory framework exist in Members States with regard to the 
enforcement of non-discrimination. The tools for NRAs to effectively moni-
tor non-discrimination are available and are being widely applied.   
 
If problems of effective implementation occur they do not have their origin 
in the EU rules but either, as was the case in the UK, in specificities of the 
national legal system or in a potential lack of experience or resources on the 
side of the NRA. Such shortcomings in national implementation would be 
aggravated, not solved, by putting another remedy at the disposal of the 
regulator. Implementation of a functional separation remedy is far more 
costly and disruptive than that of remedies under the current EU Frame-
work. It requires huge resources at the regulator, takes years to be fully en-
forced and is quasi irreversible. 

 
Responding to the investment challenge 
 

Analysts, market players and policy makers agree that Europe’s broadband 
development requires massive investments in next generation network ar-
chitecture, in particular fibre in the local access, in the coming years.  
 
As demonstrated in other sectors such as railway transport but also in gas 
and electricity markets, forced separation of networks and services is likely 
to result in underinvestment which in turn negatively affects innovation in 
services for EU consumers and businesses. In the case of telecoms markets, 
first evidence from the UK market where a functional separation was 
agreed between the main network operator and the regulator cannot re-
verse this negative picture. Fibre investment activity in the local access 
network in the UK is the lowest of all major EU markets, already causing 
concern to stakeholder Groups. Separation also risks reducing incentives 
on the separated access entity to be operationally efficient and cost effec-
tive. Concerns over a chilling effect of separation on investment have been 
raised by the Commission itself in its impact assessment document on the 
review of June 2006 and are shared by regulators such as the French AR-
CEP, which questioned the concept in a recent official publication.  



ETNO Reflection Document RD265 (2007/06) 3

 
Instead of introducing to the EU framework the threat of vertical separation 
of network operators, Europe must devise a policy that triggers investment 
in the next generation of high-speed broadband infrastructure and invites 
sustainable competition. Other regions in the world are already moving 
ahead at a faster pace.   

 
Reducing uncertainty and empowering Europe’s investing compa-
nies 

 
A key factor for a successful regulatory environment is to provide regula-
tory certainty. While a dynamic technology-driven sector always involves a 
degree of uncertainty, policy should refrain from deliberately adding un-
certainty without compelling reasons. An EU remedy of functional separa-
tion would create twofold uncertainty: first, over a potential separation de-
cision by the NRA as such and second regarding the scope of a separated 
network unit, i.e which parts of the network it would include. Network op-
erators may not only refrain from risky investments as these may be cov-
ered by a separation remedy. Functional separation can create incentives 
for other operators to delay own alternative investments and for network 
operators to channel investment to parts of the network that do not form 
part of the separated access unit, promising more flexibility and higher re-
turns. In both cases, business decisions are distorted to the detriment of 
consumers.  
 
A more fundamental question is whether a fragmented market structure in 
which network providers are forced to split up their operations creates a 
favourable environment for Europe‘s main investing companies in the 
global competition with large integrated telecoms companies from the US 
or Asia. 
  

Conclusion 
 

Based on the experience of our Members and empirical observations from 
telecoms and other sectors, ETNO takes a strong view against the introduc-
tion of a new functional separation remedy in the EU framework. Until the 
review of the EU framework takes place, Member States and NRAs should 
moreover refrain from enforcing such a far-reaching measure unilaterally. 
Functional separation on a voluntary basis - irrespective of the underlying 
reasons – should remain the decision of individual operators. 
 
After ten years of intense ex-ante regulation, a further extension of sector-
specific tools would give the wrong political signal and seriously under-
mine the aim of reducing public intervention in the sector over time. ETNO 
encourages the European Commission to rethink the introduction of a 
separation obligation in the Framework and follow a sustainable policy for 
growth and competitiveness of the EU telecoms sector. 
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