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- “What the debate in Parliament and Council clearly showed was that we need to 
find new, more modern and more effective ways in Europe to protect intellectual 
property and artistic creation. Repression alone will certainly not solve the problem 
of internet piracy; it may in many ways even run counter to the rights and freedoms 
which are part of Europe's values since the French Revolution.“  
(V. Reding, November 2009)1  

 
Executive Summary 

• The "digital single market” is fast becoming a top priority on the 
political agenda.  New initiatives are flourishing at both the EU 
and national level focusing on remaining challenges for the 
development of creative content and at the international level.  

 
• The EU and other countries such as the US are negotiating the 

Anti-Counterfeiting Trade Agreement (ACTA) dealing with the 
trade of counterfeit goods and copyright infringement.  Leaks 
from the process point to disproportionate and wide-ranging 
measures including the possibility of users being disconnected 
from the Internet, which may not reflect user's rights as 
enshrined in future European Law. 

 
• ETNO wishes to raise concern over the lack of transparency in 

the process. We are concerned such a sensitive issue is not 
discussed with all the relevant stakeholders instead of being 
negotiated behind closed doors. To that effect we call on 

                                                 
1 ’Convergence in the electronic communications markets: challenges for the EU regulatory 
policies’, Viviane Reding, Member of the European Commission responsible for Information 
Society and Media, at CMT's II International meeting: ’Regulation in a convergent 
environment’, Barcelona, 23 November 2009. 
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Members of the European Parliament – particularly in view of 
the newly acquired powers on trade agreements - to raise the 
issue well in time before the ACTA negotiations are concluded at 
the beginning of 2010 In addition, these negotiations have 
potential implications on European citizen’s fundamental rights.  

 
• ETNO is concerned that the ACTA framework does not 

distinguish between different counterfeiting issues and therefore 
fails to deal with the related challenges in the most appropriate 
way. ETNO is particularly concerned over the approach to digital 
products and services which may have costly and 
disproportionate effects on all stakeholders including consumers.  

 
• Our main concern relates to the focus of negotiations on the basic 

“mere conduit” notion in EU legislation. The mere conduit 
principle is necessary for the benefit of Freedom of Expression, 
Privacy and an Open Internet. European principles regarding 
fundamental citizens’ rights and access to knowledge, most 
recently further defined in the new EU Telecom’s Package, 
should not be twisted by an ACTA agreement concluded behind 
closed doors, without public input and democratic participation.  

 
• To fully understand the problem and ensure proportionality, 

ETNO calls for an objective and neutral assessments of the 
situation particularly in light of the claim that ‘Piracy is a growing 
problem’ in the form of downloading/file-sharing can be justified. 

 

 

Need to act fast 

 
The negotiations for a pluri-lateral Anti-Counterfeiting Trade 
Agreement (ACTA) -negotiations started in June 2008 and should be 
concluded in 20102. The ACTA-negotiations are about to be concluded.  

 

Need for Transparency 

 
“A variety of groups have shown their interest in getting more information 
on the substance of the negotiations and have requested that the draft text be 
disclosed. However, it is accepted practice during trade negotiations among 
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sovereign states to not share negotiating texts with the public at large, 
particularly at earlier stages of the negotiation.”3  

 
As an ACTA agreement which covers electronic communications and 
Internet access may have a large impact on European companies and 
consumers, it is essential to have an open debate with all the relevant 
stakeholders including the EP, consumers and industry. This will 
provide the opportunity for all relevant parties to give input to the 
process of the ACTA-negotiations.  

 

We believe that it is essential to develop a balanced approach based on 
clear legal grounds with the involvement of relevant authorities and 
consumers in the context of new business models.  

 

Citizens’ fundamental rights 

 
“ACTA is not intended to interfere with a signatory’s ability to respect its 
citizens’ fundamental rights and civil liberties”4.  

 

It is ETNO’s firm view that the outcome of the ACTA –negotiations 
must respect citizens’ fundamental rights. The most recent process 
leading to a new European Telecom’s Package, including the so-called 
citizen’s rights amendment (AM 138), provides the framework upon 
which ACTA –negotiations should be benchmarked and the end-
result decided. In practical terms, all European institutions including 
the EP should be able to examine the issue before any final agreement 
is reached particularly if the agreement requires changes of EU and its 
Member States as to civil and criminal procedures.  

 

‘The solution seeking a problem‘ 

 
“The ACTA initiative aims to establish international standards for enforcing 
intellectual property rights in order to fight more efficiently the growing 
problem of counterfeiting and piracy.”5  

 

                                                 
3 ‘The Anti-Counterfeiting Trade Agreement – Summary of Key Elements Under Discussion’, 
page 1, 
http://www.se2009.eu/polopoly_fs/1.22452!menu/standard/file/ACTA%20Summary%20of%20
Key%20Elements%20Under%20Discussion%20-%20091106.pdf 
4 Ibid, page 2,  
5 Ibid, page 2,  
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ETNO questions the notion that in the context of the Internet ‘piracy is 
a growing problem’. In contrast to the counterfeiting of physical 
goods, the economical impact of copyright infringement on the entire 
creative industry, notably the artists (and not the recording industry), 
is debatable. Notwithstanding that P2P-traffic is decreasing, there are 
also indications that illicit file-sharing does not solely impact 
negatively the content-industry. Besides, lawful services are gaining 
significant momentum.  

 
In addition, ‘piracy’ as such is not a legal term. What some might 
consider as ‘piracy’ might actually turn out to be lawful use. The 
notion of what is illegal or not differs between national legislations. 
Discussions should therefore refer to existing legal vocabulary (i.e. 
‘copyright infringements’) rather than to the contentious term ‘piracy’.   

 

Finding the appropriate solutions is not an easy task. E-
communications is a very dynamic sector which requires flexibility. 
Operators and rights holders are and should remain in a position to 
develop agreements on a bilateral basis as part of commercial 
negotiations.  

 

Illicit file-sharing and Operators 

 
The ACTA negotiations are of utmost importance to ETNO member 
companies. Although the larger part of the negotiations refers to the 
IPR-protection of physical goods, the most contentious part deals with 
IPR enforcement related to illicit file-sharing, an area where 
costumers’ fundamental rights and access to knowledge are at stake. 
ETNO recognises that the rights of intellectual property owners need 
to be enforced and wishes to underline that copyright infringements 
are not in the interest of its members.  

 

ETNO members build business models based on copyright. Copyright 
must be preserved as a balanced protection and enforcement of rights. 
ETNO would not welcome a scenario where, due to unbalanced 
legislative measures, copyright as such would be put in question by 
many.   

  

 It is ETNO’s view that the wide availability of legitimate content 
offerings and the emergence of new market-driven business models 
are the best instruments to fight against copyright infringements and 
to promote European and independent works. Such offerings are - 
despite remaining barriers such as cross-border licensing, 
standardisation, non-harmonised regulation as to consumer-
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protection and VAT-systems - now being developed and put on the 
market. ETNO Members are committed to their responsibilities under 
the existing EU legal framework (i.e. the E-Commerce and Copyright 
Directives) which balances the interests of rights holders against other 
considerations – notably the fundamental citizen’s rights.  

 

The existing legal framework/acquis communautaire 

 

The existing EU legal framework - notably the E-Commerce Directive 
and the Directive on IPR Enforcement - already allows for effective 
legal action against copyright infringement. ETNO Members are 
committed to their responsibilities under the existing legal framework 
(i.e. the e-commerce and copyright Directives) which balances the 
interests of rightsholders against other considerations - notably the 
rights of law-abiding telecoms users. 

As a result, ETNO urges the Commission not to negotiate a treaty that 
would go beyond the delicate balance reached in the acquis 
communautaire so far. Demands of copyright owners to apply a so 
called “graduated response” mechanism or filtering measures to fight 
piracy should not be introduced in the European Union via ACTA and 
consequently without due democratic process.  

 

The importance of the “mere conduit” principle  

 

“Elements under discussion (in this section) include the availability of 
remedies; in cases of third party liability, (without prejudice to the 
availability of exceptions and limitations); related to infringing material 
online, including limitations on the application of those remedies to online 
service providers”6.  

 

Discussions relating to illicit file-sharing should not confuse two 
separate actions carried out by ISP to combat copyright infringements. 
The extent of ISP cooperation that is required by public interest on 
clear existing laws and procedures on the one hand, and ISP 
cooperation that is required by some rights holders as part of industry 
codes of conduct on the other 

 

ETNO does not believe that an arrangement that merely shifts costs 
from rights holders to network operators by sidestepping the courts 
and ‘privatising’ the administration of justice could provide a 

                                                 
6 Ibid, page 4,  
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legitimate solution. It is therefore critical that obligations stemming 
form ACTA do not impact or bypass checks and balances associated 
with traditional European law, which should be maintained. ETNO 
considers that obligations such as introducing content liabilities or 
imposing network filtering on access providers would be detrimental 
to fundamental rights, put Freedom of Expression at risk and curtail 
existing consumer rights including Privacy. This in turn will also 
impact the development of new services and applications.  

 
 


